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Salem, Oregon, Nov. 7, 1871, 
HON. T. PATTERSON, State Printer. 

Dear Sir: The report of the Investigating Commission 
created at the last session of the Legislature, is now com- 
pleted. In our judgment the interests of the State require 
that its contents should be at once made public, since it 
embraces many matters which must be acted upon by the 
next Legislature, and about which the members of that 
body will not have time to inform themselves properly, if 
they are compelled to wait until the session commences. 
To delay the publication of the report until then, would be, 
therefpre, to defeat action upon it altogether. In view of 
this fact, and to give the members of the next Legislature 
and the people ^t large opportunity to consider carefully 
and thoroughly the results of this investigation, as well as 
to meet an earnest public demand, we have determined to 
take the responsibility of directing you to print our report 
now. We do this the more readily as we are satisfied that 
it is in accordance with the intention ot the Legislature that 
created the Commission, although that intention is not ac- 
tually expressed in the resolution. 

We transmit to you herewith the manuscript of our re- 
port, and you will please proceed at once to print five hun- 
dred copies of it, which, when completed, you will deliver 
to our Clerk, at Salem. Your bill for doing the work will 
be laid before the Legislature for action. 
Yours very respectfully, 

B. F. BURCH, 

President of the Commission. 
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Salem, Oregon, > 

Nov. 7, 1871. \ 

To the Honorable Legislative Assembly of the State of Oregon : 

The Commission created at the last session of your Hon- 
orable body by Senate Joint Resolution, No. 27, for the 
purpose of investigating the official conduct of the late State 
officers, and for other purposes, beg leave to submit the fol- 
lowing report : 

As soon as possible after the adjournment of the Assem- 
bly in October, 1870, the two members of the Commission 
who had been chosen by the two Houses respectively, as 
provided by the resolution, met at the Capital and selected 
Hon. B. F. Bonham, of Salem, as the third Commissioner. 
The board was then organized for business by the election 
of Hon. B. F. Burch as President, and of J. J. Graves, Esq., 
as Clerk. Mr. Graves, however, fell ill of the small-pox 
almost immediately afterwards, and was not able for some 
time to enter upon the discharge of his duties. R. H. Dear- 
born, Esq., was thereupon chosen to fill his place as Clerk 
until he should recover. The Commission thus organized 
went forward as rapidly as possible in the investigation of 

the matters embraced in the resolution until , 

when Mr. Graves having recovered from his illness assumed 
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the discharge of his duties as Clerk, relieving Mr. Dearborq. 
The labors of the Commission were then continued without 
further interruption until Jan. 27, 1871, when an adjourn- 
ment was had to May 1st, 1871. Pursuant to the adjourn- 
ment the Commissioners came together again on the day- 
last named, when, Mr. Graves not being present, and Mr. 
Dearborn being otherwise engaged, Syl. C. Simpson, Es^., 
was chosen Clerk and continued to act as such until the 
close of the labors of the Board. On the 13th of May, 
1S71, Hon. B. F. Bonham, finding it impossible to remain 
longer a member of the Commission, presented his resigna- 
tion, which was reluctantly accepted by his colleagues. 
Thereupon, at the request of the remaining members of the 
Commission, the Governor appointed R. H. Dearborn, Esq., 
to fill the vacancy thus occasioned. But notwithstanding 
Judge Bonham's retirement we think it proper to say that 
we believe he concurs with us in the principal findings of 
this report, since they were in fact agreed upon substantially 
before he resigned his position as one of our number. 



MANNER OF PROCEEDING. 

The chief duties imposed upon the Commission by the 
resolution creating it were two : 1st, to investigate the 
conduct of certain officers ; and 2d, to re-audit certain ac- 
counts. It was probably the intention of the Legislature 
' that the former should chiefly occupy our time and atten- 
tion, and that the latter should be subordinate and inci- 
dental to it. We were compelled, however, by circum- 
stances to reverse this order almost entirely. The very 
necessities of the situation required that we should devote 
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the earlier part of our labors to the examination and re- 
auditing of claims, rather than to the investigation of the 
official conduct of the various functionaries named in the 
resolution. By far the greater part of the warrants then 
outstanding had been drawn upon those funds the appro- 
priations for which were made contingent upon the findings of 
the Commission. The consequence was that the majority 
of the creditors of the State — however just their claims — 
could not receive any money upon their warrants until the 
Commission had examined them and compared them, with 
the vouchers on file. As soon, therefore, as an organization 
had been effected we proceeded to the examination of such 
warrants, and consumed the beginning of our session in la- 
bors of that sort. It will be observed, indeed, that by far 
the greater portion of the testimony taken relates to the 
nature and necessity of services rendered, to the prices of 
commodities furnished, and to other subjects properly com- 
ing within the scope of the inquiries of an auditing Board. 
Only a small part of the time allotted to the Commission 
could, be employed in the investigation of official conduct 
and matters connected therewith. From this fact that 
branch of our investigations was necessarily passed over 
far more hurriedly and imperfectly than was desirable. In- 
deed we feel assured that we could have spent another term 
of three months very profitably in investigations of this de- 
scription. 

At the beginning of our labors we were considerably em- 
barrassed by the fact that holders of warrants did not seem 
very much disposed to aid us in our investigations. Many 
of them were rather surly in their demeanor, and appeared 
really to think that the Commission had no legal authority 
to go behind their warrants and inquire into th6 considera- 
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tion for them. la their opinion the auditing of their ac- 
counts and the drawing of warrants for them by the Secre- 
tary of State were, under the Constitution, final and con- 
clusive acts which could never be questioned by any other 
authority. Taking this view of the matter they stood 
altogether aloof from the Commission, relying upon their 
warrants and intending after we had concluded our labors, 
to present them to the Treasurer and to compel him, by ju- 
dicial process, to pay them at their face. Happily, how- 
ever, before the close of our session, a test-case was made 
and a decision was obtained from one of the Judges of the 
Supreme Court, in which the law on this subject was stated 
with such clearness and force as to remove all doubt of the 
constitutional powers of the Commission in the premises. 
The case to which reference is here made was that of B. F. 
Brown et. als. vs. L. Fleischner, State Treasurer, wherein the 
holders of certain warrants which had been disallowed, in 
whole or in part, by the Commission, applied to His Honor, 
Judge R P. Boise, of the Third Judicial District, for a writ of 
mandamus to compel the Treasurer to pay them, notwith- 
standing such disallowance. The Judge, after hearng full 
and thorough arguments on both sides, denied the writ to the 
the petitioners, and in doing so delivered a very learned and 
elaborate opinion, covering every point in the controversy and 
settling it in the most satisfactory way. His Honor fully sus- 
tained the position that the Commission had ample constitu- 
tional power to inquire into the integrity of every claim against 
the State, without regard to the fact of its having been 
previously audited and allowed by the Secretary. After 
this decision the Commission received much more respect- 
ful treatment than before at the hands of those who had 
claims to be investigated. Instead of undertaking to ig- 
nore its existence, and to push by it to the treasury, war- 
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rant-holders became not only willing but anxious to have 
their claims examined, and were eager to furnish us with 
testimony concerning them. This increased deference 
greatly facilitated our later inquiries. Our only regret is 
that the decision which wrought this change was not pro- 
nounced before the time allotted to us for these investiga- 
tions was so far spent. 

We would here remark in passing that the case in which 
this decision was given was taken on appeal to the Su- 
preme Court. The judgment of the Court below was, 
however, emphatically affirmed, though no opinion was 
given on some of the interesting points decided by Judge 
Boise. We presume that this ends the controversy, and 
that it may be regarded as definitely settled that this Com- 
mission is a Constitutional tribunal, whose findings are of 
binding force, until reversed or set aside by the Legislature. 

Though in our investigations we were compelled, as we 
have already remarked, to violate the order prescribed in 
the resolution, we shall in our report of our doings follow 
that order as closely as possible. We shall therefore first 
present our findings as to the official conduct of each of the 
functionaries named in the resolution, together with mat- 
ters properly connected therewith. The offices will be taken 
up in the following order, which is that of the resolution : 1st, 
Superintendent of the Penitentiary ; 2d, Treasurer ; 3d, 
Secretary of State ; 4th, Governor ; 5th, Commissioners of 
School Lands ; and 6th, Commissioners for the sale of the 
old Penitentiary Building. After concluding this branch of 
the report, we shall make a brief statement of our doings 
as an auditing Board, appending thereto an abstract of the 
warrants disallowed or cut down, with marginal remarks 

showing tbe reasons for our action in each case. 
2 
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Berore entering upon that branch of our report which is 
to treat of official conduct in the different departments of 
the State government, we deem it right to say that we have 
concluded to limit our findings generally to instances of vio- 
lations or omissions of duty. To endeavor to present a his- 
tory of all the official doings, good as well as bad, of each 
of the functionaries named, would be an impossible under- 
taking, and would be useless even if it were possible. By 
mentioning all the acts of misconduct of which an officer 
has been guilty we may show, quite as clearly as if we had 
set it out in words, that the remainder of his conduct has 
been good. As a rule, therefore, we shall simply point out 
the blemishes which we have discovered in the official life of 
each of the persons whose conduct we have investigated. 
Whenever an officer has violated his duty we shall call at- 
tention to it, and whenever he has faithfully and honestly 
performed that duty we shall bestow upon him the praise of 
our silence. This course will save some tedious labor, and 
will at the same time be perfectly fair and just to the par- 
ties concerned. 



SUPERINTENDENT OP THE PENITENTIARY. 

The examination of the official conduct of this functionary 
has occupied a considerable share of our attention, as will be 
seen on looking over the testimony herewith submitted. It 
seemed to be the intention of the Legislature that he should 
figure prominently in this investigation. Indeed, the first 
purpose had in view in the creation of this Commission was 
to secure a searching inquiry into the late Superintendent's 
management of Penitentiary affairs, inasmuch as some sus- 
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picions, as to that management, had been aroused by the re- 
port of a hasty examination made, during the session 9f the 
Legislature, by a joint committee of the two Houses. To 
carry out this purpose, we have Endeavored to make our exami- 
nation in the affairs of this department as thorough as 
possible. 

I. At the outset of our investigation into the manage- 
ment of the Penitentiary by the late Superintendent, we 
were confronted by the fact that during his term no proper 
books had been kept in this department. The only books 
we were able to find which contained any record of the 
transactions of the prison during that time were: — 1st, a 
book giving a partial statement of vouchers issued to offi- 
cers, guards and others, for services, &c. : and 2d, a " merit- 
book " showing the date of the entry and discharge of con- 
victs, and the merit-marks to which each became entitled 
from time to time. Even these records, insufficient as they 
were, had been by no means regularly and accurately kept. 

It is hardly necessary for us to say that this neglect to 
keep complete records of the affairs of the prison was rep- 
rehensible in the extreme. The Penitentiary is one of the 
most important institutions of the State, and the duties and 
trusts devolved upon the Superintendent are of the utmost 
moment. Great and valuable public interests are subject 
to that officer's almost exclusive control. Under his direc- 
tion the large appropriations made by the Legislature at 
each session, for the conduct of the prison, are to be ex- 
pended. All the supplies for the use of officers, employees 
and convicts are purchased and distributed by him. He 
hires all persons whose services are required about the 
prison, and fixes their compensation. He directs the labor 
of the convicts, attends to the sale of articles manufactured 
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by them, receives the proceeds and disposes of the same. 
In fact, the concerns of the Penitentiary and the conse- 
quent powers and duties of the Superintendent are of the 
most multifarious and complex character. He may almost 
be said to be at the head of a government by itself — a State 
within the State. There is urgent necessity, therefore, that 
the records of this important institution should be ample 
and accurate. There ought, in fact, to be a full and tho- 
rough set of books kept by the Superintendent, or under his 
direction, showing in detail every transaction about the 
prison, and faithfully accounting for all receipts and dis- 
bursements. This is all the more necessary from the fact 
that as the law now stands, the Superintendent is made the 
auditor of all Penitentiary claims, and there is therefore, in 
the State Department no proper legal check upon his doings. 
He has thus ample opportunities to use the large resources 
at his command for his own private interests and ends. The 
only way, therefore, in which the State can protect the inter- 
ests of this department, as the law now stands, is to require 
that a thorough record shall be kept of the transactions of 
the prison, so that if there are fraudulent practices there 
may be some additional chance of discovering them. This 
is an important safeguard. It is much more difficult for a 
dishonest officer to make his frauds and peculations appear fair 
and right on the record, than it is to perpetrate them in the 
first place. Experience has demonstrated that almost anybody 
can do the latter, but it takes an expert and ingenious rogue 
to do the former. Figures may be made to lie, but they 
won't do it at everybody's bidding, or if they do, do it but 
bunglingly. Compel a dishonest official to keep a thorough 
system of accounts and you place at his elbow a babbliu^j 
confidant with whom no secret is safe. The keeping of 
proper books in public offices is therefore not merely an idle 
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ceremony. It ought, indeed, to be regarded as one of the 
the most important of every officer's duties. And when, as 
in the case under consideration, there is no other legal check 
upon the officer's doings, this duty should be looked upon 
as indispensable. Taking this view of the matter, we 
think that the failure of Major Berry to keep such books 
deserves the severest censure. 

But, aside from the fact that it is important to the State 
that the Superintendent of the Penitentiary should keep, or 
cause to be kept, a complete record of the transactions of 
the prison, we regard it as equally important to that officer 
himself, if he cares anything for his reputation as an honest 
man. Since his official powers are so extraordinary, and 
since he has thus almost unlimited opportunities for fraud, 
it behooves him at all times, if he would avoid suspicion, to 
be able to give a full and minute account of his transactions. 
Otherwise, however honest he may have been in fact, he 
cannot escape that suspicion. Silence and concealment 
cannot be safely practiced by those in official station who 
have had peculiarly large opportunities for fraud and pecu- 
lation. For all men who have held positions presenting 
extraordinary chances for dishonest gain, the only safety is 
publicity. They must disclose their transactions fully and 
in detail. Hence, when Superintendent Berry kept such 
meager and paltry records of his official doings he practiced 
a concealment extremely dangerous to his reputation. He 
exposed himself to that suspicion, unjust though it may be, 
which always follows such unwise reticence. 

The failure to keep proper books in this department 
proved a great drawback to our investigations. We were 
thereby compelled to rely very largely upon oral testimony 
for facts of which we ought to have had record evidence, 
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and many important matters probably escaped our attention 
altogether. If the late Superintendent had kept a complete 
set of books they would have formed the basis for a more 
comprehensive, searching and exhausting inquiry than we 
have been able to make. 

II. In the course of our investigations we ascertained 
from an examination of the vouchers for warrants drawn on 
the Penitentiary Fund in fche last two years of Major Berry's 
term, as well as from admissions made to us by that gen- 
tleman, that he did not turn over to the Treasurer during 
that time the proceeds of sales of brick. On the contrary, 
he made use of them, according to his own statement, in 
purchasing supplies for the prison. Afterwards, to make 
the matter straight on the Treasurer's books, warrants were 
drawn on the Penitentiary Fund, in favor of the General 
Fund, to cover the amounts so used, which warrants were 
turned into the latter Fund as cash. 

The use made by the Superintendent of this money was 
a direct and flagrant violation of law. It is expressly 
provided in Section 5, page 835 of the " General Laws of 
Oregon," that all money derived from the labor of convicts 
" shall be paid into the Treasury of the State within fifteen 
days after the end of each fiscal quarter." And again in 
Section 14, page 837, there is a positive declaration that fct no 
money shall be paid for any purpose on account of said 
Penitentiary, except upon said warrants," that is to say, 
upon warrants drawn by the Secretary of State upon the 
Treasurer. It was in the lace of both these plain enact- 
ments that the Superintendent employed the funds obtained 
by him from the source mentioned, in procuring supplies for 
the prison. He violated the first by not paying that money 
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into the Treasury, and by expending it as he did he violated 
the second. It is true that he claims as his justification, 
that by making this use of the money he was enabled to 
purchase his supplies at much cheaper rates than he could 
have done if he had been compelled to pay for them in State 
warrants, depreciated as they were at that time because 
there was no appropriation of funds for their redemption. 
But in the opinion of your Commission this does not excuse 
the course taken by the Superintendent. The provisions 
of law quoted above are clear and unmistakable in their 
meaning, and his plain and sole duty therefore was to obey 
them. He could not do otherwise without violating his 
oath of office, He had sworn to " support the laws" — not 
merely when it would in his judgment be best for him to 
do so, but in all cases and at all times. The path of duty 
was therefore clear. If he believed that because the Legis- 
lature had not provided him with means for carrying on 
the affairs of the Penitentiary it would be detrimental to 
the public interests for him to comply with the law govern- 
ing him, he ought, nevertheless, to have obeyed it, leaving 
the consequences to those who were to blame for them. 
There was|no room for deliberation about the matter. No 
public officer has a right to exercise discretion against the 
plain letter of the law. It is only within that letter that 
he is free to decide what course he will pursue. When the 
law speaks, his judgment must be silent. If officers were 
permitted under any circumstances to follow their own 
views of the public good, against the positive provisions of 
a statute, it would necessitate the adoption of the principle 
that men in such positions are bound to obey the laws only 
when, in their opinion, it will be best for the interests of the 
State for them to do so. Thus discretion would in fact be 
substituted for law, and officers would do as they pleased. 
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Hence, even if the coarse taken by the Superintendent 
were innocent in itself, it would still be reprehensible as 
affording a precedent which if followed would inflict incalcu- 
lable injury upon the public service. If any excuse, how- 
ever plausible, is admitted as a justification of a direct and 
open violation of law, then every violation may be justified. 
Any officer who stumbles against a statute lying in the way 
of his purposes can easily manufacture a good excuse for 
marching on over the obstacle. If Major Berry was excus- 
able in what he did, because, forsooth, no money had been 
provided to pay for Penitentiary supplies, then Mr Cooke 
would have been equally excusable in disbursing on the 
warrants presented to him the funds which were in his hands 
during the time that there were no appropriations. He 
would have been more so ; for he was the proper disbursing 
officer of the State and, besides, he would have had the 
Secretary's warrants to show as some authority for his pro- 
ceedings. On the other hand Superintendent Berry was not 
a disbursing officer, legally, and and his payments were 
made upon claims for which no warrants had been drawn. 
If Mr. Cooke had pursued this course he could have urged in 
his defence the identical reasoning used by Major Berry. 
He could have said, and said truthfully, that by so doing he 
was saving money to the State, because he was preventing 
the discounting of warrants and cutting off the interest. 
Indeed, if Major Berry's conduct, in the particular instance 
under consideration, was justifiable, then any Treasurer or 
any other officer who at any time has public money in his 
hands may rightfully apply it to any claims against the State 
which may come to his notice, whether appropriations have 
been made to meet them or not. There is no limit, in fact, 
to the evil consequences which would follow if officers were 
permitted on any plea to excuse a violation of law. 
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Thus we see that the course pursued by Superintendent 
Berry in this matter was indefensible, even admitting the 
truth of what he alleges as his justification, But the evi- 
dence taken before us certainly does not show that he saved 
any expense to the State by this operation, as he claims. 
We have not been able to discover any marked difference in 
the prices of supplies paid for in this way and the prices of 
those purchased on a credit. They were equally exorbitant 
in both cases. So that if he had had the right to violate the 
law on the score of economy, he has not been able to prove 
that there was even that excuse for his conduct. 

We comment at length upon this transaction, because we 
think that the provisions of law violated by the Superintendent 
in this instance, are eminently wise and wholesome ones. They 
embody the sound principle upon which the finances of the 
State can be conducted. The Treasurer is the only proper 
disbursing officer, and he should handle every cent received 
or paid out by the State. This is the theory of our financial 
system. Hence the law requires that every dollar bf public 
money received by any officer shall be paid over to the 
Treasurer, and that none of that money shall be expended 
except in pursuance of appropriations made by the Legisla- 
ture, and upon warrants drawn by the Secretary of State. 
The treasury is thus the heart of the body politic, through 
which every drop of its circulation must pass, both coming 
and going. Not a particle of that circulation can be applied 
to the use of the system until it has gone that circuit. By 
this happy arraugemeut all the officers who have to do with 
the finances of the State are made, in some way, checks 
upon each other. And, as no claim against the State can 
be paid when it is contracted, but only after it has beep 
presented, audited and allowed, and a warrant has been 
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drawn upon the proper fund, a certain degree of publicity 
is secured in transactions of this sort. Every citizen of the 
State has thus an opportunity, if he pleases, to examine all 
demands against the public treasury before they are paid. 
It is simply in furtherance of this wise policy that the in- 
come derived from the labor of convicts in the Penitentiary 
is required to be paid into the State Treasury, and that no 
disbursements are permitted to be made on account of that 
institution except upon warrants drawn by the Secretary, 
just as in other cases. The Superintendent has not, and 
ought not to have, the right to pay the Penitentiary claims or 
any part of them, out of the moneys coming into his hands 
from the sale of articles manufactured. To permit him to 
do so would be to grant him legislative functions and to 
authorize him to make the appropriations himself for the 
management of the Penitentiary. As the law now stands 
there is but little restraint upon the Superintendent's con- 
duct, but there would be none whatever if these provisions 
of the statute quoted above were taken away. He could 
determine for himself how much money should be annually 
expended on account of the Penitentiary, and for what it 
should be paid. And it would rest with him to say whether 
the other officers of the State should know what he was 
doing. 

Although it does not properly belong to this branch of 
our report we cannot refrain from calling attention to the 
misconduct of the late Secretary of State and State Treas- 
urer, in aiding and abetting the Superintendent of the Peni- 
tentiary in this violation of law. They are just as guilty as 
he if there was anything wrong in this transaction, because 
they lent their official powers to enable him to cover up his 
conduct under an apparent compliance with the law. 
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III. We have also discovered that the late Superintend- 
ent was guilty of maladministration in another particular, 
in the purchase of provisions and other articles for the Peni- 
tentiary. The evidence discloses the fact that he practised 
a species of unworthy favoritism, to the serious detriment 
of the State, in the letting of contracts for furnishing sup- 
plies of various sorts to the prison. That is to say he gave 
out such contracts, in some instances, at least, which have 
come to our notice, to those who demanded and received 
higher prices for the articles furnished than such articles 
could have been obtained for at the time from other parties. 
This practice can only be accounted for on the hypothesis 
that the Superintendent desired to favor his friends with fat 
contracts, without due regard lor the interests of the State. 
It could not have been altogether accidental for he must 
have known that the prices he was paying, in the cases re- 
ferred to, were considerably above the regular market rates 
in the vicinity of the prison. 

As an instance of this practice we call attention to the 
fact that the Superintendent in once case let the contract 
for providing meat for the prison to certain parties at a price 
above what another responsible dealer had actually proposed 
to furnish it at. To show the truth of this charge we cite 
the following from the testimony of Mr. Wm. Nesbitt, of 
Salem, a well known butcher and dealer in meats. We ex- 
tract from his deposition at pages 65 and 66, Book I. 

"Question 8. State if at any time during the past two 
years you have proposed to furnish beef and mutton to the 
Superintendent of the Penitentiary ? And if so, at what 
time and at what rates ? 

Answer. I do not recollect the time, but I think it was 
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in the Spring of 1869, just previous to the tiansfer by 
Measrs. Thompson & Lafore of their business to Mr. Thomas 
Gross. At that time Major Berry, Superintendent of the 
Penitentiary, came to me to know if I would not put in a 
bid to furnish the Penitentiary with meats. I told him that 
I Would give him a bid then and there — that I would fur- 
nish the beef for 6 cents per lb. for the three months. Being 
in the Summer time I could well afford to furnish it at that 
prifee, as I was buying beef at from 4 to 4£ cents per lb. 
The contract was given to Thompson & Lafore." 

Now it appears from the vouchers on file in the Secre- 
tary's office that in the Summer of 1869, from June 1st to 
Sept. 1st, the period covered by Mr. Nesbitt's proposition, 
Messrs. Cross & Brooks, the successors in business of Messrs. 
Thompson & Lafore, furnished the prison with meats at 8 
cents per lb., 2 cents more than Mr. Nesbitt's bid. This could 
•not have been anything less than deliberate malfeasance on 
the part of the Superintendent, for the evidence shows that 
he actually let the contract to one bidder with full knowl- 
edge that there was a much lower bid. 

Indeed we find that from the beginning of the Spring of 
1868 to May, 1870, there never was a time when the per- 
sons with whom the Superintendent contracted for meats, 
did not furnish them to the prison at higher prices than 
were Current in the market, excepting, possibly, one or two 
instances where feeef-cattle were bought on foot. 

From June 8th to Sept. 1st, 1868, beef was furnished to 
the prison at 7 cents per lb., while Mr. Nesbitt testifies, 
Book I, page 64, that grass-fed beef on foot, nett weight, 
was worth at that time 5 cents per lb.; and Mr. Thomas 
Cross deposes, Book I, page 79, that the average price then 
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was about 5$ cents. So that considering the quantity taken, 
and making due allowance for slaughtering, the Superin- 
tendent should have been able to supply the prison with meat 
at 6 or 6£ cents per lb., at most. It must be borne in mind, 
too, that this was before the failure of the Legislature of 1868 
to pass the appropriation bill, and there was* therefore, not 
even the flimsy excuse that supplies had to be paid for in 
depreciated warrants. 

Again, from Dec. 1st, 1868, to Dec. 18th, 1869, the prices 
at which meat was furnished to the JPenitentiary, mnged 
from 8 to 10 cents per lb., making the average about 9 cents ; 
whereas, according to the testimony of Messrs. Cross and 
Nesbitt, the market-prices ranged during the same time 
from 6 to 8 cents, the average for the year being about 7 
cents. Yet, as the vouchers show, the Superintendent was 
at this time "saving expense to the State" by paying for 
much of this beef with brick from the Penitentiary at cash 
prices. Hence it cannot be claimed that there was even 
the shadow of a justification for the extortion which he 
permitted to be practiced upon the State in this matter. 

It will be found also on a careful perusal of the testi- 
mony herewith submitted, that the Superintendent in many 
other cases, purchased supplies of different kinds, for the 
prison, at higher rates than the same were at the time com- 
manding in the market. It would swell this report to an 
enormous size to particularize all the different items. 

We cannot refrain, however, from mentioning, as another 
notable instance of this sort, that during the last two years 
of Major Berry's term the sand used in the manufacture of 
brick at the prison was obtained from Mr. Samuel Rundlett, 
tinder contract, at the price of 6J cents per foot ; whereas 
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it appears from the testimony of Mr. Meyer Hirsh, Book I, 
page 21, that the market rate was only a little over 4£ cents. 
Thus the Superintendent undertook by his agreement to 
bind the State to pay ior the sand used at the Penitentiary 
during those two years 35 per cent, more than other pur- 
chasers were obtaining that article for in the market. This, 
too, though the State was by far the largest consumer 
of this commodity. 

It certainly seems to us that if the Superintendent, hav- 
ing a due regard for the interests of the State, and obeying 
the spirit of the law,* had publicly and widely advertised for 
bids for furnishing meat, sand, and other supplies to the 
prison, and had let the contracts for the same to the lowest 
responsible bidders, he could have avoided the necessity of 
paying for such supplies prices so far above the current 
market rates. Surely the State ought to be able to go into 
the market at least upon an equal footing with other pur- 
chasers. Why can it not obtain its supplies as cheaply as 
others since it consumes them in much larger quantities, 
and should thus always have the advantage of buying at 
wholesale prices. Of course, however, so long as any pub- 
lic officer persists, as the late Superintendent seems to have 
done, in buying articles for the use of the State from cer- 
tain chosen parties, without regard to the prices they de- 
mand, flagrant extortion will be practiced. Indeed we are 
somewhat surprised that the Superintendent was not com- 
pelled to pay for articles furnished at even higher rates than 
he actually did when we consider the policy that he pur- 
sued, of being governed by other circumstances than that of 
price in his selection of those from whom he purchased sup- 
plies. 

IV. Another practice indulged in very largely by Super- 
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intendent Berry, which was somewhat akin to the one just 
commented upon, was that ot Airing persons to labor in and 
about the prison at higher wages than private parties were 
at the time paying for similar services. From the vouchers 
on file in the Secretary's office it appears that laborers were 
employed as firemen, brick-burners, &c, during the Spring 
and Summer of 1870, at $4, while, according to the testi- 
mony of credible witnesses, the ordinary wages for that kind 
of work were about $2 50 per night. To make this matter 
clear we present here some of the evidence on this point : 

Mr. George Collins, one of the employees at the Peniten- 
tiary under the late Superintendent, testifies as follows in 
regard to this matter, Book I, page 86 : 

"Question 4. State if you know the current value during 
the same period at the same place as above (i. e. at and 
about Salem) for the services by the day, and also by the 
night, of an ordinary fireman or work-hand about a kiln ? 

Answer. I should say from $2 50 to $3 per day, and 
the same by night." 

Mr. W. H. Watkinds, the present Superintendent, testifies 
as follows on the same subject, page 84, Book I : 

"Question 2. State if you know the current value for 
the services of an experienced brick-burner, or boss brick- 
burner, at and about Salem, by the day, and also by the 
night ? 

Answer. I do not know, only as I have paid for the ser- 
vices. I have paid $3 50 for the highest, and $2 50 for the 
lowest, during the months of September and October. Have 
only employed free labor for burning during the night, the 
convicts burning by day, excepting one kiln which Mr. Ba- 
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ker superintended. Have burned three kilns. I employed 
Mr, Baker during the day as. Superintendent of the brick- 
yard in making brick, and also acted as Superintendent of 

burning at night, for which we have agreed upon no price 
as yet. 

Question 3. Since youhave^been Superintendent of the 
Penitentiary at what price per night have you been able to 
secure the services of ordinary firemen in brick-burning ? 

Answer. I have paid from $2 50 to S3 50 per night ; 
and have (had) men who claimed they were experienced burn- 
ers offer to burn for $2 per night. The reason for not employ- 
ing them was that the season was nearly over and I did not 
think it advisable to change. I have proposals from ordinary 
men to burn all next season at the rate of $2 per night. I 
think %t 50 per night a fair price for brick-burners, and I 
can employ all the men I want at that price." 

The testimony of Mr. M. L. Savage, a substantial farmer 
living near Salem, puts the price even lower. On page 5 et 
seq. of Book I, he deposes as follows : 

"Question. 4. State if you know the reasonable value 
during the past Summer and Fall for the services of ordinary 
work hands, or in other words how much it would cost per 
night for the services of an ordinary hand in burning brick ? 

Answer. In the fore part of the season the ordinary 
price of hands was $1 25 per day, board furnished. 
Through harvest we paid $1 50 per day. Since harvest we 
have hired good men for $1 per day, board included, I have 
no knowledge of the customary price of night labor. I am 
inclined to think that I could have hired the same men that 
I hired for $1 50 to have worked during the night (of 8 
hours) for the same price as per day." 
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Taking all this testimony together we conclude that $2 50 
per day would certainly have been a liberal price for the ser- 
vices of the men hired by Superintendent Berry as firemen. 
Indeed $2 per day would have been a fair allowance. Yet we 
find that they were actually employed at $4 a day, 53 cents 
more than the highest price named by any of the witnesses, 
and $3 more than the lowest. 

Besides, more men were hired, even at these exorbitant 
wages, than were needed. It certainly must have taked the 
ingenuity of the Superintendent to provide legitimate occu- 
pation for them all. Indeed we are not qmite sure that he 
succeeded in doing so. At any rate half the number could 
have done all the work that was really necessary. Thus by 
paying exorbitant wages and by hiring men whose services 
were not needed, the Superintendent permitted a double ex- 
tortion to be practiced upon the State. 

Major Berry, however, undertook to explain to us the 
necessity for the employment of so many men and for the 
payment of such high wages. We give him the benefit of 
his explanation as it appears in his deposition, Book I, page 
37. It is as follows : 

"Question 14. We find vouchers for services rendered in 
the present year in favor of William Roe, Michael H. Lewis, 
William H. Berry, Jno. Green, John Stewart and others, for 
services rendered for stated number of nights as brick-burn- 
ers at $4 per night. Explain whether these parties were in 
your judgment experienced brick-burners and how many of 
that class of persons you are in the habit of having on duty 
each night in that capacity ¥ 

Answer. A portion of them were experienced firemen, such 
4 
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as Green, Stewart, Conway, Woods, Berry, Turncliffe, 
Hughes, Roe (extra) and Lewis. So far as chief-burner, whose 
duty it is to give directions about firing, there were but two, 
one for day and one for night. Mr. Collins was one of these ; 
Mr. Homer was another, Lewis was the chief nightrburner, 
and Mr. McNally always had charge of the yard at night. 
The number of the firemen depended upon size of the kiln ; 
one of 20 arches requiring a chief-burner, master of the 
yard, two to four free men, and generally three to four con- 
victs for night work. During the day generally six firemen 
with the chief, two daubers, fifteen to eighteen men wheel- 
ing and splitting wood. The free firemen went on duty at 
6 o'clock P. M. and remained until the convicts were turned 
out, generally about 7 o'clock A. M. The reason I had to 
pay the firemen the price of four dollars per day was because 
the employment was not regular and men were difficult to 
procure for the business.'* 

Unfortunately for this explanation, the statements in it 
as to what sort of laborers these were and as to the number 
of men required to burn a kiln, are contradicted by the tes- 
timony of Mr. Geo. Collins, a wholly disinterested witness 
and a very respectable man. Mr. Collins was, as has been 
elsewhere stated, one of Major Berry's employes at the time 
concerning which he testifies, and therefore had ample op- 
portunity to know the facts. Besides, being himself an ex- 
perienced brick-burner, his opinions on subjects connected 
with that business are entitled to weight. He testifies, 
Book I, page 86, et seq., as follows : 

"Question 6. How many practical brick-burners are re- 
quired to superintend the burning of a single kiln of brick ? 
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Answer* A kiln of 20 arches or less will require one 
practical burner and two laborers all the time. 

Question 7. State the names of all the practical brick- 
burners which have been employed during the term of 
your connection with the Penitentiary, to superintend the 
burning of brick? 

Answee. There was none other than myself. 

Question 8. ifow state, if you know, how many free 
men were employed to assist in burning brick to each kiln 
while you were there who were not practical brick-burners, 
and their names as far as you know ? 

Answer. In June last John Green and D. Turncliffe 
assisted in burning the kiln at night, but they were ordi- 
nary laborers and not practical brick-burners. 

Question 9. Are you acquainted with John Stewart, 
William H. Berry, Michael Gleason, William Woods, Dan- 
iel Conway, William Roe, John Hughes, Michael H. Lewis 
and B. H. Bowman ? And" if so, state if you know whether 
they are practical brick-burners, or in other words, they or 
any of them are qualified to superintend the burning of a 
brick-kiln ? 

Answer. I am acquainted with Stewart, Roe, and M. H. 
Lewis. Some of the others I may know by sight, but can- 
not now remember their names. Roe and Stewart I should 
not consider competent to take charge of a brick-kiln." 

Thus it appears that Mr. Collins does not think it requires 
so many men to burn a brick-kiln as Major Berry stated 
to be necessary, nor does he entertain so high an opinion as 
that gentleman seems to, of the capacity of the various persons 
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employed. He regards them as nothing ntore than ordinary 
laborers. This estimate is probably more correct than Ma- 
jor Berry's. If, then, these men were only common work- 
hands, there certainly could not have been at any time such 
a scarcity of that sort of laborers that Superintendent Berry 
was compelled to pay $4 per day or night, to get them, es- 
pecially when Mr. Savage, living only half a mile from the 
Penitentiary, was able to procure all the help he wanted, 
even during harvest, at $1 50 per day. It is indeed remark- 
able if in order to obtain laborers the State must pay two 
or three times as high wages as private parties do ! 

V. We desire also to call attention to thetfact disclosed 
by the testimony, that the late Superintendent permit- 
ted those officers and employees who had families to 
draw double rations from the Penitentiary supplies, and 
allowed the provisions furnished to that institution to be in 
other ways misappro priated and squandered. 

As to this point we present the following extract from the 
deposition of Mr. W. B. Morse, late First Warden of the 
Penitentiary, % Book II, page 27, eU seq.: 

"Question. State whether to your knowledge any of the 
officers or attaches of the Penitentiary received or took 
away for the use of their families, or for other purposes, any 
articles of provision furnished to that institution by the 
State? 

Answer. I was allowed a double ration for my family, 
and some of the guards having their families there were al- 
lowed the same. 

Question. State whether the double rations referred to 
by you were sufficient to provide the families of those who 
received the same with provisions sufficient for the use of 
their families ? 
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Answeb. Thfcy were not. 

» 

Question. Do the requisitions on file show the full 
amount which has been received of provisions for the use of 
officers and guards who had families ¥ 

Answer. They do not. The articles called for in the 
requisition not being in the Commissary, were substituted 
by others that were there or not furnished at all. 

Question. State what number and the names, as well as 
you can recollect, of officers and guards who had families 
which were furnished rations, as aforesaid, during your con- 
nection with the Penitentiary ¥ 

Answer. The ones that I remember were Messrs. Geo. 
Collins, Richter, Fenn, myself, Coker and J. D. Rumberg." 

We are of the opinion that the practice here mentioned 
of allowing double rations to officers and employees who 
had families was utterly without authority of law and can- 
not be too strongly condemned. There is no reason why 
married men should receive any more from the State for 
their services than those who are unmarried. The former 
certainly earn no more than the latter, and both should 
therefore receive equal allowances. If another rule is 
adopted the cost of supplying the Penitentiary with provis- 
ions may easily be doubled without increasing the efficiency 
of the institution in the slightest degree. Marriage is un- 
doubtedly "honorable in all," but there is no need of offer- 
ing this sort of premiums for it. 

There were other methods of misusing the Penitentiary 
supplies which were extensively indulged in during Superin- 
tendent Berry's time that were still more reprehensible. The 
practices to which we allude are fully detailed in some of 
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the deposition*. We shall therefore describe them in the 
language of the 



Mr. J. N. Reynolds, a Penitentiary guard under the late 
Superintendent, testifies as follows on page 94, et. %tq. y of 
Book II, concerning a certain little habit of Mr. Morse, the 
First Warden : 

•'Question. State what you know, if anything, as to 
whether any of the officers or guards connected with the 
Penitentiary have at any time been in the habit of taking 
away provisions or supplies of any kind to be used by thei r 
families at their residences ? 

Answer. I know that Mr. Morse was in the habit of 
doing so during the whole time that I was there. I do not 
think he got them on requisition, but took them at any 
time and in what quantities he pleased. He often took 
bread and cases to his house. I recollect on one occasion 
that Maj. Berry seemed to be displeased and gave McNelly, 
the Commissary (orders) to let no supplies go out except on 
requisition, and for a time after this order was made Mr. 
Morse would take away articles, concealing them under his 
coat, Ac." 

Mr. Morse himself mentions the matter briefly in his 
deposition. He testifies as follows on page 34, Book II : 

"Question. State if you know any instances of offi- 
cers of the Penitentiary who were Allowed double rations, 
as you before stated, taking away for their own use sugar, 
coffee, soap or other articles of goods by the unbroken pack- 
age? 

Answer. Nothing except tea by the i lb. or 1 lb. or 
saleratus in 1 ib. papers. 9 ' 
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Mr. John Quitk, also a Penitentiary guard under Major 
Berry's superintendency, testifies as follows, page 101, Book 
II, concerning another very que* use of prison supplies in 
one instance :' 

"Question. State if you know of any instances when 
officers connected with the Penitentiary have taken provis- 
ions from the Commissary of that institution to be used on 
pleasure excursions. 

Answer. I do. Mr. McNelly last Summer went to the 
Pacific Coast on a pleasure trip and drew from the Com- 
missary provisions necessary for the trip. He took the fam- 
ilies of Mr. Morse and Mr. Collins with him. The whole 
party consisted of five persons." 

So it seems that rather free use was made of the Peniten- 
tiary supplies. One officer who already received double ra- 
tions was in the habit of extracting additional provisions from 
the Commissary stores, sneaking away with them under 
his coat, as though he had actually stolen them, while an- 
other officer, with equal contempt for the rights of the 
State, but with more boldness, took from the same source 
supplies for an extended pleasure excursion ! Of course 
Major Berry is justly responsible for these transactions. 
Mr. McNelly's proceeding was so open and notorious that 
the conclusion is irresistible that it must have had the Superin- 
tendent's previous sanction and approval. Otherwise — if it 
had taken place at all — it would have been carried on se- 
cretly. As to Mr. Morse's conduct, Major Berry may claim 
that he knew nothing of it, except in one instance, and that 
then he expressed his disapproval of it and took steps to 
have it stopped. But this defence will not avail him* The 
testimony shows that this was a constant practice on Mr. 



32 REPORT OF 



Morse's part, and that it was pretty well known to those 
employed about the Penitentiary. If under these circum- 
stances thef Superintendent was really ignorant of it his 
ignorance was unpardonable. It was £ross neglect of duty 
on his part to suffer the management of the affairs of the 
prison to become so loose as to permit such things to trans- 
pire and yet escape discovery. But the truth is he did 
know of this practice of his subordinate. The evidence 
shows that in one instance, at least, it came to his notice. 
This was enough, even if he had no other knowledge of it, 
(which is doubtful), to fasten responsibility upon him. He 
did not discharge his whole duty in the premises when he 
became "displeased" with Mr. Morse's conduct. The law 
gave him full power over his subordinates and when he was 
made aware of this contemptible habit of the First Warden 
he ought at once to have removed him from his position. 

The foregoing, however, does not embrace all the unwar- 
rantable uses to which the Penitentiary supplies were put 
under Major Berry's superintendency. Mr. Quirk speaks in 
his testimony, Book II, page 101, of wagon-loads of vegeta- 
bles, straw, hay, &c, being hauled away from the Peniten- 
tiary at different times. It does not appear what became of 
these articles, but we, have been able to find no evidence in 
the Superintendent's reports or elsewhere, that they were 
ever disposed of in any way to the advantage of the State* 

The testimony herewith submitted shows also that Gov. 
Woods and his son, Major Berry, Mr. Morse, Mr. McNelly, 
and perhaps others, were in the practice of occasionally keep- 
ing their horses, cows, &c, in the pasture adjoining the Pen- 
itentiary, and feeding them at the expense of the State. On 
this point see the deposition of Mr. Reynolds, Book II, page 
95 ; that of Mr. William Clark, Book II, pages 97 and 98, 
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and that of Mr. Quirk, Book II, page 100. We do not know 
to what extent this practice was indulged in. 

i 

And perhaps other instances of the misappropriation of 
prison supplies might be mentioned. However, these are 
certainly enough to show the peculiar regard in which the 
interests of the State, in this particular, were held by the 
various officers about the Penitentiary. 

We are aware that these transactions are not of very 
great magnitude so far as the amount involved is concerned. 
But it munt be borne in mind that small and numerous leaks 
of this sort are in the long run more dangerous to the pub- 
lic than those which are individually of a much graver char- 
acter. This is so because these little rivulets of waste are 
more likely to be overlooked than larger streams. Trivial 
peculations by public officers may continue for years unno- 
ticed, until the aggregate amount of them grows to an enor- 
mous sum. On the other hand a single heavy defalcation 
will generally at once attract attention $nd startle the pub- 
lic into measures of safety. Then too the former are more 
likely to be copied and are thus more corrupting in their in- 
fluence upon the public service than the latter, because it, 
by its maguitude, will often have the effect of frightening 
away imitators. 

Besides, these numerous instances of the misuse of prison 
supplies are of value as indicating the loose discipline which 
prevailed among the officers at the Penitentiary, during 
Superintendent Berry's term. When the testimony discloses 
the fact that such things as these were habitually done tore 
may fairly presume that many other transactions of the 
same character took place which escaped notice in this hur- 
ried investigation because they were more carefully con- 
cealed. 
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But the most significant feature connected with the free 
use of these supplies for private purposes, to which we have 
called attention, is that it seems to point out some of the 
sources of danger to the State in the economy of the prison. 
It shows how, perhaps without personal dishonesty, the 
Superintendent may by mere carelessness and lack of vigi- 
lance, waste, or permit others to waste, annually, thousands 
of dollars of the public money. It shows too how that 
officer, by substituting for his carelessness a little shrewd 
knavery, may make the most important, and, if properly 
conducted, the most profitable institution of the State a pub- 
lip burden. 

VI. Another practice which was somewhat common 
under the administration of the late Superintendent, and 
which was equally as mischievous in its tendencies as the 
one mentioned above, was that of permitting officers of the 
prison and others fco make use of the labor of convicts for 
their own profit. On this point Mr. Morse testifies as fol- 
lows, Book II, page 29, et. seq.: 

m 

''Question. State fully what you know in reference to 
the kinds of labor at which convicts were employed during 
your connection with the Penitentiary ; and if convicts 
were engaged in any of the mechanical arts, and if so what 
disposition was made of the articles manufactured ? 

Answer. As to the regular work of the Penitentiary I 
shall refer you to Major Berry's reports. In the Fall of 1866 
or # Spring of 1867 I had one Kelly, a convict who was a 
cripple and unable to do outside work, put up a boy's sad- 
dle, for which I furnished the material and which I gave to 
G-ov. Woods' little boy. Furnishing the materials used, the 
convict not being able to do any work, the State did not 
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lose anything. Afterwards Major Berry and myself bought 
materials for two saddles which the same convict made up. 
These were presented to Gov. Woods and Sec. May respect- 
ively. Major Berry at first objected to any such labor, but 
gave his consent finally on the ground that the convict de- 
sired to do something, and so allowed the work to furnish , 
him with occupation. Another reason was that the Super- 
intendent desired to see what labor he could perform in this 
direction in order to see if he could be properly employed. 
In regard to boots I had two pairs of boots made at the 
prison, for which I furnished all the materials and paid eight 
dollars for the work. Mr. Edwards, chief of the kitchen, 
had two pairs of «boots made, for which he paid eight dol- 
lan, furnishing all the materials. There is one other party 
that I do not now remember that had a pair made, paying 
at same rates as above. There was three to five pairs made 
for the guards at the same rate as the others, but I do not 
know whether they were paid for or not. It was under- 
stood that the money earned was to go to the convict per- 
forming the labor on his leaving the prison ; and the work 
was not allowed to interfere with his general duties at the 
prison or as a prisoner. The bridle was made for me and 
no charges made. I furnished everything. The ballot-box 
I know but little about ; know that there was one made but 
it was done at odd hours. It was presented to General 
Palmer for the Dayton Lodge of I. O. O. F. I know that 
there was a miniature coffin made there and taken away by 
Mr. Barry. I think I had two flower-stands made there. 
They were made of three shelves in a semicircular form 
dressed and nailed together, made of scraps of fir boards. 
Major Berry had a box made for clothing covered with can- 
vas ; was made of cedar. The cover was made of cedar. 
It had an inlaid ornament on each corner made of hard 
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wood of a circular shape. I understood Mr. Reynolds had 
a walking-stick made. I know nothing of it ; did not see 
it. There was a crib made and given to me by Kelly, a 
convict. It fell to pieces taking it home and was never of 
any account. .. He also presented my little boy a toy wheel- 
barrow. I had a piece of round iron ten inches long, half- 
inch at the big end and tapering to a point and dressed 
off smooth, made by a convict for use as a curling-iron for 
my own family. Mr. McNelly had a picture-frame made 
by Fitzhugh, I think, made of maple, quite plain, moulding, 
varnished. Kelly, convict, made for me a small work-box. 
It was made of maple. The cover was inlaid with a piece 
of silver five-eighths of an inch wide, sirf inches long, bur- 
nished and engraved. The silver was finished in town. On 
the inside there was a looking-glass, two photographs, and 
they were got in town. The box was varnished and nailed 
together, and was worth about 2J dollars. Mr. McNelly 
has a clothes-chest, I think, made at the prison. There was 
four small picture-frames made for Norring, night-guard. 
Two flower-pots, wooden, made and presented to Mrs. Coker, 
I think. There was an arm-chair made of oak wood for Mr. 
McNelly, made by Kelly, I think. The wood-work was all 
square, dressed and glued together ; not certain whether it 
was varnished or oiled, but I think the latter ; had a crim- 
son cushioned seat — no springs. I had a box made of fir 
lumber for which I gave a box made out of pine lumber 
and the fir box is still at the prison. . 

Question. Do you state that the work done by the con- 
victs manufacturing the articles referred to by you was all 
at odd spells and times so as to not interfere with the regu- 
lar employment of such convict on behalf of the State ? 
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Answer. I do. 

Question. We find in vouchers in favor of Gilbert 
Brothers and perhaps others in which the State is charged 
for a number of calf-skins furnished to the Superintendent 
of the Penitentiary. Now state to what use such calf-skins 
wjere appropriated ? 

Answer. I do not know unless for the use of the pris- 
oners*" 

In addition to the articles here named Mr. Reynolds testi - 
fies Book II, page 93, to a baby-wagon having been made 
at the prison for Mr. Morse. Perhaps also other instances 
of the manufacture of articles for officers and others may 
be found mentioned in the testimony. It is also testified by 
Mr. Reynolds, Book II, page 96, and by Mr. Quirk, 6ook 
II, page 101, that the Warden, Mr. Morse, was in the habit 
of having convicts go to his house to chop wood, wash, 
cook, clean house, paint, &c, and that labor of a similar 
character was done for some of the other, employees about 
the prison. 

This was all in direct violation of the law governing the 
Penitentiary. The provision of the statute on this subject 
on page 836, of the " General Laws of Oregon," is very 
plain. It is as follows : 

Section 13. The Superintendent, Warden and Assistant 
Warden shall not receive the labor of any prisoner for their 
individual profit or use, or be interested directly or indirectly 
in any contract upon which such labor shall be employed or 
used. 

The evident purpose of this provision is to secure to the 
State all the funds of the labor of the convicts in its Peni- 
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tentiary. It is true that the letter of the statute only forbids 
the officers of the prison using such labor for their " individ- 
ual profit," but in its spirit it is a prohibition resting upon 
all employees, and indeed upon all other persons. The Su- 
perintendent and Wardens cannot lawfully employ convicts 
for their own private gain, nor can they permit others to do 
so. The labor of every inmate of the Penitentiary belongs 
entirely and exclusively to the State. There is not a mo- 
ment of his time which he can control or call his own. The 
distinction sought to be made by Mr. Morse between " regu- 
lar hours " and " odd hours " is purely imaginary and ficti- 
tious. The labor of the " odd hours " is as much the property 
of the State as that of any other portion of the convict's time. 
Hence every stroke of work done in the prison for the " in- 
dividual profit " of any person is a wrong to the State ; and 
the wrong is not righted by paying the convict for such 
work after the expiration of his term of imprisonment. Be- 
sides, according to the testimony of reliable witnesses, the 
labor above referred to was not done at " odd hours." Mr. 
Reynolds testifies, Book II, page 94, that the most of it was 
done during "regular working hours." To the same effect 
is the evidence of Mr. Clark, Book II, page 97, as well as 
that of Mr. Quirk, Book II, page 99. Nor does it help the 
matter that the materials for the various articles manufac- 
tured were furnished by the persons for whom they were to 
be made up — if they were so furnished. We confess, how- 
ever to some doubt on this latter point, particularly as to 
the materials for those numerous pairs of boots. Mr. Morse's 
explanation of the use made of the calf-skins furnished by 
Gilbert Brothers is not satisfactory. We cannot see what 
use the convicts could have made of those articles that 
would have been legitimate. There is certainly no evidence 
that Major Berry provided them with calf-skin boots. Nor 
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had he any authority for doing so if be did. In fine, it does 
strike us as at least a very odd coincidence that just at the 
time that so many persons were having fine boots made at the 
Penitentiary the Superintendent was buying those calf-skins 
at the expense of the State. 

The statement of Mr. Morse that some of the most valu- 
able of the articles named in his deposition were manufac- 
tured by a convict who was not able to work for the State is 
certainly a very remarkable one. It seems somewhat singular 
that the labor of a convict, who could make saddles deemed 
worthy of presentation to Governor Woods and Secretary 
May by Messrs. Berry and Morse, could not be made profit- 
able to the State. The resources of the Penitentiary must 
be limited indeed if it affords no facilities for turning to ac- 
count the talents of such a workman. We are somewhat 
surprised also that Major Berry should have thought it ne- 
cessary to have that convict manufacture for private parties 
so many of those saddles, in order to ascertain whether his 
labor could be employed by the State to advantage. 
Wouldn't it have been just as well to have conducted that 
experiment on State work? Mr. Morse forgot to say what was 
the result of the Superintendent's investigation on that sub- 
ject. He seems to have lost interest in it as soon as those 
of the State officers who wanted saddles had been supplied. 
At least we have found no account of any articles of that 
kind manufactured and disposed of for the benefit of the 
public treasury. 

The truth is, the Superintendent seems to have been la- 
boring somewhat under the impression that if convicts were 
not able to take part in the manufacture of brick their ser- 
vices could not be used in any way for the profit of the 
State. We find nothing, however, in the law, requiring the 
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Superintendent to restrict the prisoners under his charge to 
this one form of industry. It was his privilege as well as 
his duty, to employ each convict, so far as the resources of 
the prison would permit, at that branch of labor in which 
he could be made most serviceable to the public. It seems 
to us, therefore, that very little ingenuity on the part of the 
Superintendent would have been required to have turned the 
talents of the expert saddlers and bootmakers in the Peni- 
tentiary to the advantage of the State ; and that it was not 
at all necessary to permit them to work for private parties 
or for themselves in order to give them employment. 

VII. In the course of our investigations we have dis- 
covered a number of vouchers drawn in favor of various offi- 
cers and employee? of the prison for services in pursuing 
escaped convicts. Heavy bills of expense have been incur- 
red in this way, and generally without any corresponding 
benefit to the State. There are very few instances where 
captures have been made by these pursuing parties. But 
aside from this we are ol the opinion that the Superintend- 
ent has no legal authority to incur expenses of this descrip- 
tion. The law provides only one way in which that officer 
can rightly expend money for the re-capture of escaped 
convicts. That provision is found on page 836 of the 
" General Laws of Oregon," and is as follows : 

" Section 7. The Superintendent shall have authority to 
offer rewards and pay expenses for the apprehension and 
safe-keeping and return of all escaped prisoners." 

We see nothing in this empowering him to send the offi- 
cers and employees of the Penitentiary on long pursuits of 
fugitives. The proper duties of those officers and employees 
are to be discharged in and about the prison. Thief-taking 
is no legitimate branch of their business. If it were other- 
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wise the Superintendent might easily double the force em- 
ployed at the Penitentiary, for there are always some con- 
victs at large and it would take at least as many men to act 
as pursuing parties after these as it would to guard those 
that remained. 

In our judgment the proper course to be pursued by the 
Superintendent in cases of this sort, and the course which 
the law designs that he should pursue, is, First, to offer suit- 
able rewards for the capture of escaped convicts; and Second, 
when a fugitive chances to be re-taken for whom no reward 
is out, to pay the expenses of such re-taking, and the safe 
keeping and return of the prisoner. In this way the State 
is saved the necessity of paying out any money for unsuc- 
cessful and often foolish pursuits of fugitives ; and is never 
at any expense except in cases where captures have been 
effected. 

VHI. We find also that the late Superintendent, in very 
- many instances, audited and allowed bills for drugs, and 
. other articles amounting to hundreds of dollars, wherein no 
items \0ere specified but the whole sum was included under 
the, very general charge of " sundries." One such bill was 
"that of M. ft. Cox & Co., amounting to about $150 00. Of 
course the allowance of such accounts by the Superintend- 
ent would iu any case be a gross breach of duty. But aside 
from that it was in the instances referred to a direct violation 
of law. The statute on this subject may be found on page 
836, et $eq., of tbe " General Laws of Oregon," and is as fol- 
lows: 

" Section 14. All accounts for supplies for the Peniten- 
tiary or prisoners shall specify the Sterns, and shall be 
audited by the Superintendent and certified by him," etc. 
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With this provision before him we cannot see how Super- 
intendent Berry could, with any regard whatever for his duty 
as an officer, audit and certify accounts in which hundreds 
of dollars were charged against the State as " sundries." 
The necessity for a strict enforcement of this section of the 
law is vital. Indeed under the present system of procuring 
supplies for the Penitentiary it is almost the only safeguard 
the State has for the protection of its interests in this par- 
ticular. The law gives the Superintendent the right to 
audit his own accounts and to have the Secretary draw 
warrants for their payment, nolens volens. If then he is per- 
mitted to have his purchases of supplies covered up in his 
vouchers as " sundries," he is given unlimited authority over 
the appropriations made for the conduct of the prison, and 
can administer them as he pleases, without any fair oppor- 
tunity for the investigation of his acts, even after they are 
done. It behooves the people of the State to see to it 
therefore, that, if the Superintendent is to expend the money 
provided for running the Penitentiary, just as he chooses, 
he shall at least have his accounts in such a condition that 
it can be told how that money has been used. If he is to 
buy whatever he (pleases at the public expense, let the State 
have, at all events, the melancholy satisfaction of knowing 
what he has bought after the purchase is made. 

Another fault in the management of the affairs of the Peni- 
tentiary by the late Superintendent, to which we deem it right 
to call attention, was his neglect to take proper security in 
cases where he sold brick on credit, and his failure to collect 
promptly the interest and principal of such debts. It ap- 
pears from the testimony of Mr. Watkinds, the present Su- 
perintendent, found, pn pages 129, 130 and 131, of Book II, 
that Major Berry, on retiring from office turned over to him 
notes and accounts belonging to the State, which, without 
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reckoning the interest, amounted in the aggregate to $11,- 
547 75 in gold. Two or three of these notes had been 
signed by sureties as well as by the principal debtors. With 
these exceptions no security whatever had been taken, so 
far as we could learn, for the payment of these claims. Mr. 
Watkinds testified that he regarded " some of them as good, 
and some as worthless." We are inclined to think, 
too, from the appearance of the schedule of them given by 
him in his deposition, that his judgment as to their 
value was pretty accurate. With the exception of $170 00 
of interest which had been paid on one of the notes, not one 
cent had ever been collected on any of these claims at the 
time of Major Berry's retirement from office, although some 
of them had been outstanding throughout his whole term. 
There remained, therefore, still unpaid of the principal and 
interest of these notes and accounts, at the incoming of the 
present administration, not less than $15,000 in gold. 
Amount collected, $170 ; balance due, $15,000 ! A very 
pretty account, truly ! 

We know not what success Mr. Watkinds has had in secur- 
the payment of these debts, but we venture the prediction 
that notwithstanding the best efforts he can make he will be 
compelled to leave some of them as a legacy to the next in- 
cumbent of the office. We shall be agreeably surprised if 
the State does not ultimately lose a part of the amount. 
Only extraordinary management and # still more extraor- 
dinary good fortune can prevent that result. 

It is needless for us to say that the late Superintendent's 
conduct in letting so large an amount of debts owing to the 
State run on unsecured and uncollected through his whole 
term merits the severest censure. It is the manifest duty 
of the Superintendent to see to it in every case of this sort 
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that the debt rests upon the firmest possible security. That 
security should be something more substantial than mere 
personal credit, if the debt is to run any considerable length 
of time. For long loans real estate security is always pre- 
ferable. The Superintendent should take care, too. that the 
interest is paid promptly in periodical installments, and that 
the principal is is also paid at some time or other. This is 
the way in which a prudent man manages his own business, 
and it is the way in which the law intends that every officer 
shall manage the public business, so far as it is committed 
to his care. In most cases where individuals are permitted 
to become the debtors of the State the statute authorizing 
it expressly directs the officers who have the control of that 
branch of public aflairs to require, in the first instance* 
ample real estate security, and to collect interest and prin- 
cipal promptly. The law governing the loaning of the 
School Fund is an instance of this, and others might be 
mentioned. But such provisions are only declaratory of ex- 
isting and well understood legal principles. Whether they 
are inserted in a law or not it is nevertheless the duty of a 
public officer to be guided by the rule of action embodied 
in them. 

X* In concluding our report on the affairs of this depart- 
ment we desire to say that our investigations have convinced 
us that the law regulating the manner of furnishing the 
supplies to the Penitentiary is, even when thoroughly car- 
ried out, utterly inadequate to protect the interests of the 
State, and that there is urgent need of a change in this par- 
ticular. The authority given to the Superintendent to audit 
all the Penitentiary accounts and to require the Secretary of 
State to draw warrants to pay them on his dictum is ex- 
tremely unwise and unsafe. With such an absurd provision 
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in the statute book it is a matter of surprise that the Peni- 
tentiary has not cost the State even more than the large 
sums which have in fact been expended in its management* 
We have reason to congratulate ourselves that the different 
officers who have successively had charge of the institution 
have not made as free use as they might have done of the 
extraordinary and dangerous powers confided to them. The 
law makes the Superintendent virtually an autocrat limited in 
the exercise of his authority by little more than his own 
pleasure. Thus he is armed with legal power to ruin, if he 
is so disposed, the most important institution of the State. 
But aside from the danger involved in permitting 
the Superintendent to be his own auditor, we are very 
strongly inclined to the opinion that the law which gives 
him this authority is an infringement of our State Constitu- 
tion. It is provided in Section 2, of Article VI, of that 
instrument that the Secretary of State " shall be by virtue 
of his office auditor of public accounts." Certainly Peniten- 
tiary claims are " public accounts," and under this section 
of the Constitution it belongs to the Secretary of State to 
audit them. The law ought then, by all means, to be so 
amended, in this particular, as to be in conformity with this 
section-^-especially as it would be in conformity also with 
sound public policy. Let the Secretary audit the accounts 
of this institution and a very important check upon its 
management will be at once established. 

In addition to this we take leave to suggest that it would 
be advisable also to deprive the Superintendent of the power 
of purchasing the supplies needed by the Penitentiary, and 
to vest it in the Secretary of State or in some other officer 
whosG duty it should be to procure all other supplies required 
in the different departments. What wisdom is there in cut- 
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ting up this work of making purchases for the State and 
dividing it around among so many different offices? Could 
not all those purchases be^made far more prudently and 
cheaply by one man? We think se. To our minds it 
would be just as reasonable to take away from the Treasurer 
the authority of disbursing the public moneys, and to parcel 
it out among all the State officers, as it is to entrust the 
duty of making the purchases to two or three or more differ- 
ent functionaries. The truth is that all necessary supplies 
for all the departments should be purchased by a single offi- 
cer just as all disbursements are now made exclusively by 
one. These supplies could then be issued to the different 
departments on requisition as they were needed. The duty 
of making the purchases could be devolved either upon the 
Secretary of State or upon some officer specially created for 
that purpose — a sort of Purveyor-General. This officer 
should be put under heavy bonds and the most stringent reg- 
ulations should be imposed upon him. He should be re- 
quired to make all purchases under contracts let to the 
lowest responsible bidders, after giving the fullest possible 
scope to competition, by publicly advertising for proposals. 
Indeed, the law should make it his duty to take all possible 
precautions against extortion, fraud, etc., on the part of those 
furnishing k suppUes. This arrangement would be productive of 
many advantages. It would especially insure cheap and 
prudent purchases and would also enable the State to main- 
tain a strict guard against the abases which are now prac- 
ticed in the matter of furnishing supplies. As it is now 
there are two or three persons who are authorized to make 
purchases for the State, so that there are two or three to be 
watched when there ought to be but one. This system 
would be particularly advantageous to the management of 
the Penitentiary, inasmuch as most of the purchases by the 
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State are made on account of that Institution. We are sat- 
isfied that in this department alone thousands of dollars 
could be saved to the State annually by the adoption of 
some such plan &s this. Indeed, me might then reasonably ex- 
pect the Penitentiary to soon become a source of revenue. 
We respectfully suggest that the Legislature take this 
matter . into early and earnest consideration. If it is not 
deemed advisable to adopt the plan here mentioned let the 
law be at least so changed as to impose some additional re- 
straints upon the Superintendent in his conduct of the State 
prison. As we have already said he should be deprived of 
even the apparent right to audit the Penitentiary accounts; 
and he should, besides, be required by the letter of the law 
(as we believe the spirit of it already requires him) to pur- 
chase his supplies under contracts let by public advertise- 
ment to the lowest bidders. This would be some im- 
provement upon the present system. 



TREASURER. 

I. In presenting our findings as to the official conduct of 
the late State Treasurer, it affords us some pleasure to be 
able to say at the outset that the books of his department 
were, generally, neatly and accurately kept during the 
period covered by our investigation. Indeed so far as the 
clerical part of his duties was concerned we have little or 
no fault to find with the conduct of that officer. As will 
appear before the conclusion of this report, Mr. Cooke was 
in this particular an honorable exception among the late 
State officers. 

II. We devoted considerable time, in our investigation 
of the affairs of this department, to an examination of the 
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condition of the State Bounty and Relief Bonds, counting 
the coupons of the Bonds, comparing the results with the 
Treasurer's report, &c. In the course of this examination 
we discovered several mistakes in the report, some for and 
some against the Stat?. The aggregate of all these errors 

showed a balance of about $20 due the State from the ex- 

» 

Treasurer. That gentleman when notified of this fact, im- 
mediately paid over to the present Treasurer, as we are 

informed, the amount of this balance. 

» 

In our examination of the condition of the Bonds we had 
not the time nor the facilities to extend our investigations 
and ascertain in what way and to whom they were originally 
disposed of — even if such a course would have been strictly 
within the scope of the resolution creating the Commission. 
To have made a thorough investigation of those ^matters 
would have required our undivided attention for more than 
the three months which we were originally authorized to 
use. We would suggest however, in passing, that at some 
future time such an investigation should be ordered. The 
manner in which this large amount of State indebtedness 
was created and the facts as to how much money was real- 
ized by the soldiers out of this intended bounty ought to be 
inquired into rigidly. Such an investigation would be pro- 
ductive of good if it resulted in nothing more than the 
silencing of the unpleasant suspicions which have been 
whispered abroad about this matter since the bonds were 
issued. 

HI. In connection with this matter of the State Bonds 
there was one practice of the late Treasurer to which we 
desire to call attention. It appears in testimony that he asso- 
ciated with himself in the conduct of the affairs of his office, 
his son-in-law,JMr. T. McF. Patton, a gentleman who was a 
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very active speculate in the Bonds of the State ; and that 
it was his habit to entrust to Mr. Patton the execution of a 
very considerable share of his duties." Mr. Cooke himself 
testifies, in fact, Book II, page 45, that from April 1867 to 
February 1868 he absented himself from the State on a 
tour through Europe, and left the affairs of his office under 
the exclusive control of Mr. Patton. So far as appears in 
the testimony that gentleman was thoroughly qualified to 
conduct the business of the Treasury department ; — indeed 
we infer that he was so qualified from the condition in which 
the books of that department were left at the close of Mr. 
Cooke's term. And yet as he was not legally a public offi- 
cer and was a notorious speculator in State securities, we 
submit that he was not a fit person to have access to, much 
less the custody of, the finances of the State and the papers 
relating to its Bonds. It was, under the circumstances, at 
least a gross breach of good taste on the part of the Treas- 
urer to place him in that position. By so doing he put it in 
the power of one who was under no official responsibility 
whatever to use the funds of the State in his private specu- 
lations and to overreach other dealers in State paper by 
informing himself, in advance, as to their bids for the sur- 
render of Bonds, &c. It is true that the Treasurer testifies, 
Book II, page 13, that though Mr. Patton had access to the 
State safe, still there was one drawer in that safe which he 
(the Treasurer) kept locked from every person except him- 
self "it containing papers such as proposals for surrender of 
Bonds, &c, of a somewhat secret nature." Still the Treas- 
urer had no means of knowing, — granting that those papers 
of a "secret nature" were always kept in that "one drawer" 
— that Mr. Patton Actually did not have access to them. 
The fact is, he ought to have kept the whole safe and indeed 
7 
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the entire business of his office as sacred from Mr. Patton's 
look and touch as he says that "one drawer" was. If he 
needed assistance, as perhaps he did sometimes, in the con- 
duct of his department he should have selected some com- 
petent gentleman who was in no way connected with spec- 
ulations in State paper, and whose interests would not be 
constantly adverse to those of the public ; or, if he pre- 
ferred to have Mr. Patton's services as such assistant, he 
should have made it a condition of his employment that he 
should never engage in such speculations. By pursuing a 
contrary course the late Treasurer subjected his department 
during his term to very strong, though possibly, unjust sus- 
picion. Knowing the opportunities which Mr. Patton en- 
joyed, and knowing, too, the facility with which any irreg- 
ular transactions could be hidden from the public eye, very 
many persons have suspected, perhaps without cause, that 
some such transactions did take place and were so hidden. 
And this suspicion is so intangible in its character that no 
amount of evidence will wholly dissipate it. 

Unfortunately, too, that suspicion receives confirmation 
from the coincidence that while Mr. Patton thus enjoyed 
better opportunities than others for speculating in Bonds, 
he was, as a matter of fact, generally more successful than 
others in such transactions. This coincidence may have 
been accidental, but it will have its weight. To show that 
Mr. Patton was generally very successful in his speculations 
in Bonds we cite the following from the testimony of Mr. B. 
F. Brown, a well-known broker of Salem, Book II, page 119: 

Question. State what you know as to the persons who 
were engaged in the redemption of Bounty and Relief 
Bonds of the State of Oregon during the past four or five 
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years ; and state particularly who of the State officials, if 
any, dealt in such Bonds ? 

Answer. Mr. Bush, Mr. Ladd and, myself made several 
bids for the redemption of Bonds. Of the State officials 
who dealt in Bonds were C. A. Reed, Adjutant-General; S. 
E. May, Secretary of State ; and T. McF. Patton, Assistant 
State Treasurer. 

Question. State any circumstances which you may rec- 
ollect of a peculiar nature where State officials were com- 
petipg with private persons in bids for the surrender of 
Bonds ? 

Answer. We generally found Patton a competitor, and, 
usually, a successful bidder. One particular instance I 
remember where he uuderbid me a very small fraction of a 
cent for the surrender of a large amount of Bonds. 

Question. State whether in your business of dealing in 
Bonds you were permitted as free access as other parties to 
the books and records concerning the same ? 

Answer. I think not as free as Patton and other State 
officials." 

Circumstances such as the one here mentioned indicate 
the extreme impropriety of permitting any one connected 
with the Treasury department to deal in State paper. It 
matters not how upright and straightforward the conduct of 
such a person may be, it is inevitable that suspicion should 
attach to him. The interests of a Treasury attache, and 
those of a speculator in State Bonds are so inconsistent and 
so opposed to each other that it is natural to look upon 
their union in one person as of somewhat sinister import. 
Indeed we are surprised that the impropriety of such a con- 
nection did not suggest itself to the late Treasurer. 
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IV. As to whether Mr. Cooke himself speculated in State 
paper we have Dot been apprised. We made inquiry in 
what we deemed to be the proper quarter, but were unable 
to obtain the information we sought. Mr. Cooke was asked 
this question directly, while under examination, but declined 
to answer it. In order that we may do him no injustice we 
give here the interrogatories propounded to him on this 
subject and his responses thereto. The extracts are taken 
from his deposition Book II, page 49 : 

"Question. State whether yourself or Mr. Patton or Mr. 
Church, your assistants in the Treasury, have been in the 
habit of dealing largely in buying and selling State Warrants 
and State Bonds during the time you and they were con- 
nected with the Treasury^ Department? 

Answer. Mr. Church has been engaged in buying State 
Warrants this last two years, but principally, and I do not 
know but all, after Mr. Church moved his office to the pres- 
ent office of the P. T. Company. Mr. Patton has purchased 
no State Warrants to my knowledge in the last two years of 
his time of Assistant State Treasurer. As regards myself I 
refer you to outside parties. 

Question. Why do you decline to answer as to yourself? 

Answer. I decline to answer because I have been ac- 
cused of various business transactions by letter-writers and 
the public prints, during the term of my office, of illegal 
acts and I would prefer those letter-writers and conductors 
of public journals to come forward and prove their accusa- 
tions. Those are my reasons for not answering the above 
questions." 

We are sorry that Mr. Cooke saw fit to adopt this course 
with reference to the matter. His doing so merely impeded 
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our investigation without availing him in the slightest de- 
gree. The question was a proper one and he ought to have 
answered it frankly. Nay, it was his interest to do so if he 
was altogether guiltless of dealing in State paper. His 
reticence therefore on this important subject will simply 
serve to confirm whatever suspicions any persons may be 
disposed to entertain as to his official conduct in this regard. 
His reasons for that reticence are altogether insufficient. No 
public servant has a right when interrogated as to his con- 
duct, to take refuge in silence, on such frivolous grounds. 
And if he does so it is but fair that his reticence should be 
taken as a strong circumstance against him. Silence under 
some circumstances is, as Mr. Cooke very well knows, equiv- 
alent to confession. 

If the late Treasurer mas guilty — as his refusal to answer 
these questions seems to imply — of speculating, during his 
term, directly or indirectly in State paper, his conduct was, 
oi course, extremely reprehensible. If it was wrong, as it 
undoubtedly was, for him to permit his Assistant to engage 
in such speculations it was a much more, flagrant wrong for 
him to do so himself. 

V. On another occasion in the course of his examina- 
tion before us Mr. Cooke did himself the injustice of refusing 
to be frank in his answer to a perfectly legitimate inter- 
rogatory. He was asked concerning the amount of his 
property when he entered and when he retired from the 
office of Treasurer, but gave no satisfactory reply. We pre- 
sent here the question and his answer to it as they appear 
on page 45 of Book II : 

"Question. State the total value of your taxable prop- 
erty when you first entered the office of State Treasurer, 
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and also what was the value of the same when you retired 
from office? 

Answer. While I believe the question foreign to the 
subject under investigation nevertheless I will answer the 
same. During the time in which I have held the office of 
State Treasurer I have been engaged a considerable part of 
the time in mercantile business, nearly all the time in 
the transportation business, buying and selling town-lots 
and lands, dealing in various kinds of stock, &c, &c. In 
reference to what I was worth when I went into office and 
what I was worth when I went out, embracing a term of 
eight years, I will refer you to my associates in business, 
engaged with me during the time, for the information sought 
after." 

In our judgment it would not be possible to frame a more 
vague and unsatisfactory answer than this to the simple and 
direct question asked. Yet that question was perfectly 
proper and strictly pertinent to the subject-matter of the 
investigation ; and an explicit response to it was due not 
only to the Commission but to Mr. Cooke himself. Recent 
events have shown that it is generally considered a legiti- 
mate subject of investigation and comment when a man 
succeeds, in a short time, in growing rich in office — particu- 
larly if the salary is small. We cannot see therefore why 
Mr. Cooke should have been disposed to resent inquiry into 
this matter in his case, especially when he remembered, as 
he must have done, that it had often been gravely charged 
that in an office which paid only $800 a year he had en- 
riched not only himself but his son-in-law also. It was 
hardly prudent for him, under the circumstances, to make 
so equivocal an answer to our question. 
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VI. As Mr. Patton had enjoyed very intimate relations 
with the Treasury Department during Mr. Cooke's term, 
and as it had been freely asserted that he had through that 
intimacy obtained from the public funds money to be used 
in his private speculations we thought it proper to make 
some inquiry into that matter. We therefore questioned 
Mr. Patton himself on the subject, but, we regret to say, 
without obtaining much information. On this point his 
testimony is as follows, Book II, page 68 : 

"Question. State whether at anytime when there were 
State funds on hand that at the time were not needed for ordi- 
nary disbursements any of such State funds, including Bounty 
and Relief Bond funds were used by any person connected 
with the Treasury department to speculate in warrants or 
Bonds or otherwise ? 

Answer. So far as I am concerned, I preferred to bor- 
row from outside parties and to use other people's money 
for speculative purposes. I was entrusted for several months 
with the sole charge of the office and the custody of all funds 
belonging to the State, Mr. Cooke being absent on a visit 
to Europe. I have from 1867 up to 1870, Dec. 21st, 
had my notes out at different times bearing interest at one 
per cent, to the amount of $31,467, which notes duly can- 
celled with their endorsements of interest are herewith pre- 
sented for examination with schedule of the same, which 
you can embody or not as you see fit." 

It will be observed that in this answer Mr. Patton is 
very communicative in regard to matters concerning which he 
was not asked while he has not a word to say about those con- 
cerning which he was asked. In fact it is not an answer to the 
question at all. Those who read it will certainly fail to find in 
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it anything tending in the slightest degree to remove the sus- 
picions they may have as to the use of public funds in private 
speculations by Mr. Patton or others during Mr. Cooke's 
te;m. It will have just the opposite tendency. If Mr. 
Patton had not made any such use of the public moneys it 

would have been perfectly easy for him to say so without 
going out of his way to talk about other matters, especially 
as he was asked the question directly. Hence, as he did not 
say so the inference is just that he did not because 
he could not say it truthfully. This is a legitimate inter- 
pretation of his answer. If he meant to say that he had 
not used State funds in his individual speculations he should 
have said it outright. Equivocal responses to direct ques- 
tions will not do in cases of this sort. And while this an- 
swer is thus unsatisfactory as to Mr. Patton it is altogether 
silent as to any other "person connected with the 
Treasury Department." So that even if he has cleared him- 
self from the suspicion of using public money in private 

undertakings he has left Mr. Cooke still subject to that sus- 
picion. In his haste to exculpate himself he apparently 
forgot that the question referred to the late Treasurer also. 

Of course if Mr. Cooke or Mr. Patton, either, used any of 
the funds in the Treasury in any private undertaking, it was 
a criminal breach of trust. It is on this account the more 
to be regretted that Mr. Patton did not give a complete, 
direct, unequivocal and emphatic answer in the negative to 
the question quoted above. 

VII. We have already referred to the fact disclosed in 
the testimony that from April 1867 to February 1868, al- 
most a year, Mr. Cooke absented himself from the State on 
a European tour, leaving his office in charge of Mr. Patton. 
Aside from his thus committing the care of the finances of 
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the State for so long a period to one who was under no offi 
cial oath or bond whatever, we desire to say that in our 
judgment this protracted absence from his post was in itself 
a flagrant breach of duty. When the people have elected a 
man to such a responsible office, they have a right to expect 
and do expect that he will give his constant presence and 
attention to the discharge of the duties imposed upon him. 
His time belongs to the public, and he cannot rightfully 
devote any considerable part of it to his own pleasures to 
the neglect of his official duties. Even if he has duly au- 
thorized and qualified subordinates to aid him he may not 
absent himself for a long period from his post, devolving 
upon them the burden of his office. Indeed absenteeism 
among office-holders cannot be too strongly condemned ; 
for if tolerated it would soon occasion the ruin of the pub- 
lic service. If a man in official station may lawfully leave 
the discharge of his duties to others for a year, he may do 
so for his whole term. So that if the system were once 
inaugurated it would be impossible to confine it within any 
reasonable limits. The end of it would be that all the 
affairs of the State would be carried on by obscure subordi- 
nates while the incumbents of the offices, whose talents 
the people had in view when they elected them, would be 
simply ornamental but very costly figure-heads. 

Besides, the Treasurer, by this absence, neglected his du- 
ties as one of the Board of School Land Commissioners. 
The result was, as the testimony shows, and as will more 
fully appear when we come to treat of the conduct of the 
late Secretary of State, Mr. May, that the funds under the 
control of the Board were left completely at the mefcy 
of that officer. And the evidence discloses the fact 
that Mr. May used his power with the utmost freedom, tak- 
8 
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ing money from those funds at pleasure, sometimes leaving 
in the safe " memorandums " of the amounts so taken, and 
sometimes not. It was only by extraordinary good fortune 
that the sums thus abstracted were recovered, if, indeed, as 
it was, a considerable amount was not wholly lost. In our 
opinion, for this misuse of the public money the Treasurer 
was largely responsible. If he had been at his post as the 
financial officer of the State, whose special duty it was to 
look out for and protect all its funds, the Secretary could not 
have made such free use of this money. Mr. Cooke must 
therefore share in whatever censure is visited upon Mr. May 
on account of these transactions. 

Vm. It appears from the evidence that the late Treas- 
urer violated the spirit, if not the letter of the law by de- 
positing with various banking houses during the last two 
years of his term a considerable portion ot the public funds, 
which funds were used, in whole or in part by those bank- 
ing houses in their financial operations. On this subject we 
refer to the deposition of Mr. Cooke, Book I, page 248, et 
seq., and to the continuation of that deposition in Book II, 
page 1 , et seq.; also to the testimony of Mr. Bush, of Salem, 
Book II, page 52, et seq.; and to the testimony of Messrs W. 
8. Ladd and Henry Failing, embraced in certain deposi- 
tions taken in Portland in the month of December, 1870. 
From the testimony here cited it appears that from the lat- 
ter part of 1869 to August, 1870, State funds amounting to 
$150,000 or $200,000 were kept on deposit, by the Treas- 
urer, in the banking houses of Ladd & TiltOn, at Portland, 
and Ladd & Bush, at Salem, and in the First National Bank 
- of Portland. So far as we have been able to learn from the 
testimony, there were no agreements as to compensation for 
these deposits between the conductors of the banks named 
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and the Treasurer. If there were any such agreements they 
were so cunningly framed as to elude our investigation. The 
deposits were made returnable on demand, though it seems 
to have been generally understood that they were not likely 
to be called for until the meeting of the Legislature in Sep- 
tember, 1870. It appears also that the deposits were general 
and were placed by the several banks among their own 
funds and used in their financial operations. 

As we have already stated, this use of the public money 
was a flagrant violation of the spirit of the law, if, indeed, it 
was not a breach of its letter. The provision of the statute 
relating to this subject will be found on page 538 of the 
46 General Laws of Oregon," and is as follows : 

".Section 554. If any person shall receive any money what- 
ever for this State, or for any county, town, or other muni- 
cipal corporation therein, or shall have in his possession any 
money whatever belonging to such State, county, town or 
corporation, or in which such corporation has an interest 
and shall in any way convert to his own use any portion 
thereof or shall loan, with or without interest, any portion thereof, 
or shall neglect or refuse to pay over any portion thereof as 
by law directed and required, or when lawfully demanded 
so to do, such person shall be deemed guilty of lareeny, and 
upon conviction thereof shall be punished by imprisonment 
in the penitentiary not less than one, nor more than fif- 
teen years, and by fine equal to twice the amount so con- 
verted, loaned, or neglected, or refused to be paid over, as 
the case may be." 

We italicise that portion of the section which, we are in- 
clined to think, is applicable to the case under considera- 
tion. From this provision of the law it will be seen that if 
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one having the custody of money belonging to the State 
loans or gives the use of any portion of it to any person, 

whether for hire or not, he commits a felony. The sub- 
stance of the offence is the mere act of lending, and thus 
hazarding the public money on the part of one having it 
in his possession. It does not seem to be essential to the 
commission of the crime that the perpetrator should make, 
or seek to make, any profit by the transaction. It is emi- 
nently proper too that the law should be thus stringent. If 
a State officer lends public money without interest, the in- 
jury to the commonwealth — which is in fact but the peril 
to which its money is subjected — is just as great as if he 
received exhorbitant usury for the loan. It is, in reality, a 
matter of no consequence to the people whether he makes 
anything by the transaction or not. All they are concerned 
to know is that he is putting their funds in hazard of loss. 
If the law were otherwise it would be easy for an officer 
having the custody of the public funds to squander them in 
friendly accomodation loans. Besides it is a mistake to sup- 
pose that a public official gains nothing by lending the 
money in his charge, if he receives no interest. There are 
other kinds of profit than that which is calculated in dollars 
and cents. It' is often a matter of some importance to a 
man in public life to have the aid of others in furthering his 
political schemes, to silence criticism upon his official con- 
duct, etc., etc., And tne certainty of accomplishing these 
ends would be a sufficient consideration for very large loans 
to those who could promise that certainty. Then, too, a man 
may be benefitted even financially by lending money without 
directly receiving interest. There are a hundred ways in 
which men of capital can aid him materially in his specula- 
tions and bmsiness enterprises, and in pushing his fortunes 
generally, without giving him any money. And to secure 
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that aid it would be weTl worth his while to lend those who 
can give it, any sums they might ask, out of public funds 
under his control, without asking or receiving a cent of in- 
terest. In fine it is so easy to cover up the profit which a 
public officer may make out of transactions of this sort that 
the only safety is to prohibit his lending the funds in his 
hands in any way whatever. 

It is true that the witnesses do not describe the deposits, 
made by the late Treasurer, in the banks referred to, as 
loans. Yet as we are inclined to think they amounted to 
that in fact. He left with the banks, to be used by them 
as they saw fit, certain sums of money to be repaid on de- 
mand. At the same time it was generally understood be- 
tween the parties, and sometimes, too, it was said outright, 
that the money would not probably be recalled into the 
Treasury until the meeting of the Legislature. In our 
judgment it would be very difficult to point out any ma- 
terial distinction between transactions of this sort and loans. 
Accepting the ex-Treasurer's own testimony, therefore, as 
true, in every particular, it certainly looks as if he was in 
fact lending the money of the State when he was making 
these deposits under such circumstances. Taking this view 
of the matter the conclusion seems irresistible that he 
" having in his possession money belonging to the State, 
was loaning, without interest, a portiori thereof." But that 
is the exact language which the law uses in describing an 
act which it makes a felony. Certainly these deposits, even 
if they were not, technically speaking, loans, were contrary 
to the spirit of the section of the statute from which we have 
quoted. If they were not, then the law is simply a dead 
letter. All that an officer has to do to evade it is to make 
.his loans under the name of " deposits," and then he can 
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even draw interest upon them, openly and in perfect secu- 
rity. In truth, unless " deposits " are held to be prohibited 
as well as " loans," all the mischiefs are admitted against 
which the law was intended to provide. Call these transac- 
tions of the late Treasurer then, " loans," or " deposits," or 
what you will, they, have a very ugly look in the light of the 
section of the statute to which we have referred. 

The excuse give by Mr, Cooke for his conduct in this re- 
gard, is that the public money was not at that time sufficiently 
secure in the State safe. If it was not, then it never is 
secure there, and the money expended by the State for that 
safe was uselessly squandered. Indeed, Mr. Cooke himself 
seems not to have acted altogether upon the hypothesis of 
the insecurity of the safe; for he kept in it all the time, as 
his testimony shows, a hundred thousand dollars or more, a 
sum certainly large enough to be a tempting bait to burg- 
lars. To protect the money thus kept in the safe he em- 
ployed men at the expense of the State (without a shadow 
of authority in law for such a proceeding) to stand guard 
nightly in his office. Now it may reasonably be asked why, 
if the safe was insecure, all the public money was not $e 
posited in banks? If safety required that two-thirds of it 
should be so deposited, why not the other third also? What 
reason or consistency was there in leaving two hundred 
thousand dollars with the banks on account of the insecurity 
of the safe, and at the same time keeping another hundred 
thousand in that safe, under the guard of watchmen hired 
without authority of law ? The fact that only a part of the 
public money was deposited in the various banks, is a strong 
indication that those deposits were not made solely for se- 
curity. 

IX. It was also a grave breach of duty on the part of the 
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late Treasurer that he studiously concealed from the Secre- 
tary of State and his other fellow-officers, as well as from the 
people at large, the fact that he was making the deposits 
above mentioned. Judging from the frequent reports which 
the Treasurer is required to make to the Governor and Sec- 
retary of State, the purpose of the law seems to be that 
those officers should be, from time to time, fully informed as 
to all the transactions of the financial department of the 
State. So much stress is laid on this matter that on page 
625 of the "General Laws of Oregon," it is made the duty 
of the Treasurer to report to the Secretary of State, semi- 
annually "a detailed account of all moneys by him received 
and disbursed ;" while, on page 622 the Secretary of State 
is required to carefully examine semi-annually "the books 
and accounts of the Treasurer and the moneys on hand in 
the Treasury," &c. Certainly then when Mr. Cooke took 
so important a. step as to deposit in different banks the 
greater portion of the funds of the State, he ought to have 
acquainted the Secretary, and through him, the Governor, 
of that fact. Yet as he himself confesses, he did not do so. 
His testimony on this point is as follows, Book II, page 5, 
et seq : 

"Question 21. State whether at any time since you have 
been making deposits of State funds at any of the Banking 
Houses referred to, you have in any of your biennial reports, 
or otherwise, made known to the Governor and Secretary 
of State, and through them to the Legislative Assembly the 
fact that you had been making sufch deposits, and if not, 
why not? 

* 

Answer. I never have officially made such reports to 
either of the parties named, but Mr. May, Sec. of State, has 
always known that I had a bank account and was making 
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deposits with Messrs. Ladd & Tilton. So far as the deposits 
with the First National Bank and Messrs. Ladd & Bush are 
concerned I never told the Secretary nor Governor anything 
about them. 

Question 22. State whether it was not your purpose 
to keep the fact of these deposits of State funds with the 
banks referred to a secret from the public generally, and if 
so why ? 

Answer. It was my purpose to, do so. My reason was 
I desired to keep the funds safe from attacks of robbers and 
to protect my sureties." 

On the same point Mr. May testifies as follows, Book I, 
page 197 : 

"Question 7. State whether you have any knowledge 
or information as to whether the State funds were all re- 
tained on deposit in the State safe during the last two years 
of your administration ? 

Answer. To the best of my knowledge they were, 
except that I understood that certain counties East of the 
Mountains and Multnomah County deposited their State 
^revenues with Messrs. Ladd & Tilton at Portland, and the 
State Treasurer thereupon issued to them the proper receipts 
for the money." 

So it seems that the Treasurer purposely kept the Gover- 
nor and Secretary in ignorance of this important fact, and 
that the latter officer did not know of it even at the date of 
his examination before the Commission. Nay more, the 
Treasurer studiously refrained from informing even the Leg- 
islature as to the course he had taken with reference to the 
safe-keeping of the money of- the State. Indeed but for 
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the appointment of this Commission it is altogether likely 
that the seeret would have remained forever locked in the 
breasts of the Treasurer and his confidants. 

Now it appears to us that this studious secrecy was alto- 
gether unbecoming an honest officer. If the Treasurer in 
making those deposits or loans was actuated only by a Bin- 
cere desire Hjf protect the State funds from the danger of 
robbery he ought to have advised with his brother-officers 
before taking the step ; and, after it was taken, he ought to 
have hastened to lay the matter before the Legislature. His 
failure to do so is therefore an indication tfrat his purpose 
was not merely to secure the public money from loss but 
that he had some other and less worthy end in view. 

The reason given by Mr. Cooke for his premeditated and 
persistent silence on this subjept is in our opinion somewhat 
frivolous. We are utterly unable to see how the publica- 
tion of tbe fact that the State funds had been removed from 
the safe and scattered among the banks could in any possi- 
ble way have attracted robbers. It seems to us rather that 
silence on this subject, as it must inevitably have led to the 
supposition that the funds were still in the State safe, un- 
doubtedly rendered the money actually remaining there all 
the more liable to the depredations of burglars. So that by 
keeping the matter secret, the Treasurer, instead of throwing 
any additional protection around the two hundred thousand 
dollars deposited in the various banks only made the hun- 
dred thousand remaining in the Safe more insecure. Besides, 
in any event there could have been no possible danger in 
informing the Legislature on the, subject after ike deposits 
had been drawn into the Treasury. Then the peril, if it ever 
in fact existed, was entirely past. And before the Legisla- 
9 
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ture met, even, if it had been prudent and proper to with- 
hold from the public #11 information as to these deposits we 
can not understand how it could have endangered the funds 
at all to have communicated that information to the Gover- 
nor and Secretary. Is it possible that the Treasurer sus- 
pected those high officers of being in complicity with bur- 
glars and feared that they would make known to their con- 
federates any information on this subject which he might 
communicate to them ? Or did he suspect them of enter- 
taining some notion of stealing the public money them- 
selves ? If his motive for concealing from them the fact 
that he was making deposits in the banks was, as he states it 
to have been, he must have had some suspicions of this sort. 
Indeed there could have been, as it seems to us, no reasona- 
ble excuse for the Treasurer's concealment from the other 
State officers and from the public of the fact that he was 
making deposits of the State funds in banks. His studied 
silence as to those deposits was as unjustifiable as the de- 
posits themselves were. 

X. The late Treasurer also, as he frankly avows, violated 
another provision of the law in regard to making reports. 
The law to which we refer may be found on page 20 of the 
Laws of the Special Session of 1865, and is as follows : 

Be it enacted by the Legislative Assembly of the State 
of Oregon, Section 1, That the report of the State Treas- 
urer, which he is required to make to the Governor at the 
end of each quarter, shall be hereafter published by the 
Governor in the official paper of the State." 

. This provision, the Treasurer himself states, he never 
attempted to carry out. His testimony as to that is as fol- 
lows, page 2, Book II : . 
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"Question 15. State whether since the passage of the 
Act approved Dec. 19, 1865, you have made quarterly re- 
ports to the Governor showing the condition of the Treasury 
Department, and if so state whether such reports have been 
published in the official paper of the State ? 

Answer. I have made no such reports. I had rather 
bear the censure of the omission than to report to the world 
the amount of money in the Treasury, thus attracting the 
attention of burglars to it. The Legislature having failed 
to pass an Appropriation Bill a large amount of money had 
accumulated in the Treasury." 

The excuse here given by Mr. Cooke for his failure to 
comply with the law involves a fallacy to which we have 
already alluded. The truth is that as a considerable portion of 
the public money was deposited in banks, if the Treasurer 
had stated in those quarterly reports all the facts in regard 
to the condition of his department he would have diverted 
instead of attracting the attention of burglars. It is notori- 
ous that the public generally supposed that all the money 
was in the Safe during the two years succeeding the ad- 
journment of the Legislature in 1868 and that there was 
also a great deal more of it than there was in fact. The 
popular idea was — and such was the talk, too — that there 
was nearly if not quite half a million of dollars in the State 
Safe throughout almost the entire two years. Ii the attrac- 
tion to burglars then was in proportion to the amount, or sup- 
posed amount, of money in the Safe a public statement from 
the Treasurer that the whole sum in the Treasury was con- 
siderably less than half a million, and that the greater part of 
it was distributed among various banks and locked up in 
their strong vaults, that attraction would have been very 
largely dissipated. 
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Besides, as we have already fully shown elsewhere in this 
report a public officer has do right to exercise discretion 
where the law is explicit. His whole duty is to obey it to 
the letter without regard to the possible consequences. 
Hpnce as the statute above quoted made it the duty of the 
Treasurer to report quarterly to the Governor he should 
have done so without stopping to consider the result of his 
obedience. His failure to so report was therefore clearly a 
violation of his official oath. 

We also find that in one instance at least the late 

Treasurer was guilty of paying a claim against the State in 

,legal tender notes, and of reimbursing himself from the 

Treasury in gold, pocketing the difference between the two 

kinds of currency, which at that time was considerable. 

The circumstances of this transaction are fully disclosed 
in the testimony of Messrs. Cooke and Keeler, and we will let 
those witnesses speak for themselves. Mr. Cooke testifies as 
follows in relation to the matter, Book I, page 247, et seq.: 

"Question 3. State whether you employed the National 
Bank Note Co. of N. Y. about Dec. 9, 1867 j to print cer- 
tain letter-heads and (Jo other work, amounting in the ag- 
gregate to $521 59. 

Answer. No, sir. I did not employ the National Bank 
Note Co. to perform any labor, whatever. While passiug 
through N. Y. I was requested by the Secretary of State to 
call on the National Bank Note Co. and examine work 
being prepared for the State ©f Oregon. I did so and found 
the work not completed but was requested by the agent 
of Mr. May, Mr. Keeler, who was having the work done 

for Mr. May Mr. Keeler was anxious for the pay and 

I advanced the amount of mouey and took his receipt for 
the same. 



* 
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Question 4, State if you know whether the bill re- 
ferred to was made out on a legal tender basis, and also 
whether you paid it in like currency, and also whether you 
were reimbursed by the State of Oregon in coin or cur- 
rency ? 

Answer. I cannot state positively whether it was-cbarged 
on a coin or currency basis, but my impression was that it 
was coin. I was reimbursed by the State in coin. 

» 

Question 5. State whether you paid the National Bank 
Note Co. referred to the amount of the bill before stated in 
coin or currency ¥ 

Answer. I could not tell whether I paid it in coin or 
currency. My impression is that I paid it in coin, though I 
might have paid it in currency. 

♦ 

Question 6. In dealing with parties in New York about 
that time have you ever known a bill made out by parties 
there for coin without its being so expressed in the contract 
or bill? 

Answer. I cannot call to mind any contract at all. My 
impression is that parties dealing .between here and New 
York have it expressed in the bill." 

Mr. Keeler was a very " unwilling witness." After he 
ascertained the purpose of the questions propounded to him 
he was very uncommunicative. His testimony on this 
point is as follows, page 134, IJook II. 

" Question. We find a voucher for warrant No. 882, in 
favor of the National Bank Note Co., of New York, for 
$521 50, which sum is receipted for by you to E. N. Cooke, 
State Treasurer, please state if you remember whether this 
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was a coin demand, and whether it was paid in coin or cur- 
rency ? 

Answer. In order to be exact about this and give satis- 
faction that is perfect, I prefer to render a statement from 
said Company with my affidavit. It is my impression that 
the bill was made out in currency. They did'nt make it 
out in coin unless I requested them to do so. The money 
was paid to me, and my impression is that it was paid in 
currency. I know that Mr. Cooke made some remark to 
me about currency, but what it was I don't remember. It 
must have referred to the bill. 

Question. Is it not your recollection that when you re- 
quested Mr. Cooke to advance the money on this bill he 
answered that he would pay the same, and that he had about 
that amount of currency with him, or words to that effect? 

Answer. I can't say definitely in regard to that. The 
answer before gives my impression in regard to it and that's 
all I am capable of giving. 

Question. Did you not state a while ago that Mr. Cooke 
did remark to you when you requested him to advance the 
money on this bill that he thought he had about that 
amount in currency with him, or words to that effect? 

Answer. I did make a reuiark something to that effect, 
but at the same time stkted that it was before he probably 
knew the bill was in currency or gold. 

Question. During the time that you have been engaged 
as a commission merchant in New York City have you ever 
known an instance wherein the National Bank Note Com- 
pany or any other company or person has made out a bill 
for goods sold upon a coin basis without so specifying it in 
the bill ? 
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Answer. I have not." 

The fact that this bill was paid by Mr. Cooke in currency, is 
apparent from the face of it. It is made out just as any bill 
in New York would be made out, to bo paid in the money 
in common circulation in that locality, which is currency. 
Hence from the testimony of Mr. Keeler and from the ap- 
pearance of the bill, the conclusion is irresistible that it was 
paid in that kind of money. There can be no reasonable 
doubt of it. It is just as certain as it is that the State paid 
Mr. Cooke himself in coin. 

« 

No words of ours are needed to indicate the true charac- 
ter of this transaction. The plain fact is that Mr. Cooke 
appropriated to his own use a sum of money belonging to 
the State, equal to the difference between $521 59 in gold, 
and the market valne of $521 59 in currency, in December, 
1867. That sum, whatever it was, was just as much the 
property of the State as any dollar in its Treasury ; and Mr. 
Cooke had no more right to it than he had to the rest of the 
public funds. 

XI. We cannot conclude our report on this depart- 
ment without commenting briefly upon the course pursued 
by Mr. Cooke with reference to the numerous instances of 
official malfeasance on the part of the late Secretary of State. 
As will appear further on in this report, Mr. May was (con- 
stantly embezzling sums of public money which came into 
his hands throughout his official career, embracing a period 
of eight years. . With rare exceptions every dollar belonging 
to the State, of which he succeeded in getting the posses- 
sion, was appropriated by him to his own use. The literal 
truth of this statement will appear upon a perusal of that 
branch of our report which is to treat of the conduct of this 
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officer. During all that time Mr. Cooke was Treasurer of 
State and held the closest possible official relations with Mr. 
May. He must, therefore, have been aware of some of that 
officer's numerous peculations. He would have been, deaf 
and blind, too, if they had all escaped his notice. The 
law so dovetails together the duties of Secretary of State 
and State Treasurer, that it is practically impossible for one 
to play the rogue without at some time being caught by the 
other, if that other is a faithful officer. To illustrate : How 
was it possible for Mr. Cooke not to have kuown that Mr. 
May was not paying over to him as required by law the 
moneys for the care and treatment of insane patients, and the 
proceeds of sales of the Code, etc.? Or could he have 
been ignorant that Mr. May was embezzling the moneys de- 
rived from the sale of school lands, as fast as he could get 
hold of them? It id morally certain that he did know of 
some of these transactions, or at least had grounds of sus- 
picion, which, if he had investigated them, would have 
helped him to a full discovery of the truth. Yet throughout 
all those eight years he held his peace and suffered these 
depredations unchecked and unpunished ! Nay, when Mr. 
May had served out one term he even permitted him to be 
re-elected without uttering a word of warning. We have 
hardly a tfoubt that if Mr. Cooke had done his whole duty 
Mr. May would have been exposed and punished long ago, 
and thousands of dollars might have been saved to the State. 
He is therefore morally accountable for a part, at least, of 
Mr. May's criminal misconduct. He had no more right to 
permit him to embezzle public moneys than he had to em- 
bezzle, thetn himself. We speak thus earnestly about this 
matter because we believe it to be an essential element in 
our public service that the different officers should keep 
faithful watch over each other. It will never do to permit 
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the idea to go abroad unrebuked that the different public 
servants are responsible only for their individual conduct; 
and that each may suffer the others to commit what pecula- 
tions they please, so long as he takes no part in them per- 
sonally. 



SECRETARY OF STATE. 

We come now to present our findings as to the official 
conduct of the late Secretary of State, during the period em- 
braced in the resolution. 

I. On examining the and records of this department, and 
comparing them with those of the Treasurer, we discovered 
them to be in a most unsatisfactory condition. Many of the 
books required by law to be kept by the Secretary, Mr. May 
did not keep at all. Of very many — how many we cannot 
tell — of the transactions of the office during his term there 
is no record whatever. As will shortly appear, thousands 
of dollars of public money came into his hands for which he 
has nowhere accounted ; and warrants were drawn by him 
for other thousands, for which there is not the trace of a pen 
in the Secretary's office to show that the State ever received 
any consideration. The books and records which Mr. May 
did keep were not properly 'kept. They are in the utmost 
confusion, and will not balance by thousands of dollars. 
They neither agree with the Treasurer's books nor with 
themselves. 

In the examination of these books and records the Com- 
mission had the services of Mr. David Fleischman, an ac- 
complished accountant, who is now the Assistant Treasurer 
oi State. We required him to submit a detailed state- 
10 
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merit of the condition of Mr. May's accounts. He did so, 
and bis report is herewith submitted. To it we refer for 
full information on this subject. 

But though the books and papers kept by the late Secre- 
tary of State are in this deplorable condition, still they fur- 
nish evidence that he was abundantly able to keep them 
properly, if he had been disposed to do so. They indicate 
indeed that he possessed considerable skill and taste in mat- 
ters of this sort. They are neat and clean in their appear- 
ance, and show a good deal of system. In those respects 
no fault can be found with them. Indeed, in the course of 
our examination of them we had frequent occasion for the 
thought that but for his lack of integrity, and one or two 

• 

essentials, Mr. May would have been an admirable officer. 

II. We find that the late Secretary habitually violated the 
provision of law found on page 622 of the Code, requiring 
him " to carefully examine, semi-annually, the books and 
accounts of the Treasurer, «and the moneys on hand in the 
Treasury, and immediately thereupon report the result of 
such examination, in writing, to the Governor, specifying 
therein the amount and kinds of funds particularly." So far 
as we have been al?le to ascertain, he seems never during 
the entire four years to have made any such examination or re- 
port. As he states himself, for the last two he did not know 
that the State funds were not all in the safe, though as a 
matter of fact about two hundred thousand dollars of those 
funds were deposited in different banks. As to this matter 
we quote the following from his testimony, page 198, 
Book I : 

" Question 9. State whether during the last two years of 
your administration you made any investigation of the con- 



INVESTIGATING COMMISSION. 75 

*— — * — _—_ ■ i *> 

dition of the State funds, or had any knowledge by which 
you could tell whether they were in the State safe or not ? 

"Answer. I knew at all times how much there should 
be in possession of the Treasurer, but never ascertained in 
detail whether the funds in the safe corresponded with the 
accounts in the State Department, believing the funds to be 
there. I only remember of looking into the safe one time, 
then did not take any account of the money on hand." 

Thus it seems that Mr. May never pretended even to com- 
ply with the law in this regard. He ignored it altogether. 

IIL He also constantly violated the proviso to subdivi- 
sion 7 of section 15, of the law, as found on page 622 of 
the Code, by neglecting to require persons presenting ac- 
counts against the State, to verify the same by " oath, affi- 
davit or affirmation." This provision of law is explicit and 
imperative. It expressly provides "that no account shall 
be audited except the same be duly verified by the oath, affi- 
davit or affirmation of the claimant or his agent." But 
the late Secretary, according to his own statement, paid no 
heed to it whatever. On this point his testimony is as fol- 
lows, page, 201, Book I : 

" Question 19. State whether it has been your practice 
as Secretary of State, during the last four years of your ad- 
ministration to require the affidavits of claimants, or other 
proofs, in support of claims which you have been called 
upon to audit ? 

Answer. Not a written affidavit to be filed, but fre- 
quently took oral affirmations on claims not coming under 
my immediate knowledge. As a rule I did not require affi- 
davits, not deeming it necessary." 
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So the Secretary acted, according to his own avowal, on 
the same pernicious doctrine which, as we have seen, the 
Superintendent of the Penitentiary and the Treasurer fol- 
lowed in some instances, i. e., that an officer is only bound 
to obey a positive, explicit law when it suits him. We have 
already expressed our views upon this doctrine. 

IV. • The law further makes it the duty of the Secretary 
of State, by another clause in this same proviso, to keep on 
file in his office all accounts of claimants. This, also, the 
late Secretary in numbers of instances failed to do. Thou- 
sands of dollars were drawn from the Treasury by warrants 
signed by him, for which no vouchers were ever taken — 
much less preserved. Indeed in some cases single accounts 
amounting to hundreds of dollars were thus paid without a 
voucher of any sort. 

V. He also violated subdivision 9 of the same section by 
failing to require persons who had come into possession of 
property belonging to the State, to return or pay for the 
same. One instance of this sort was where he let Chemek- 
eta Lodge of Odd Fellows have a lot of second-hand carpet 
without taking any steps to have it returned or paid for and 
without any account of the transaction appearing in his 
office. Mr. May says that the carpet was sold to the Lodge at 
the appraised value of sixty dollars but he admits that it was 
never paid for, though according to the testimony of another 
witness, Michael Walther, the transaction took place nearly 
four years before Mr. May's term of office expired. It is very 
certain that the fact of such a sale, if it was a sale, ever 
having taken place, would never have been discovered if it 
had not been brought out in the course of this investiga- 
tion. 
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Another instance of the same sort is the fact that a num- 
ber of lamps belonging to the State were peraritted to get 
into the hands of private parties, which have never been 
returned. The testimony in regard to these lamps is a little 
confused. Mr. May stated in his deposition (page 205, Book 
I) that he thought he had furnished bis successor, Mr. Chad- 
wick, with a list of the lamps and chandeliers belonging to 
the State ; that there were in all 6 chandeliers, all of which 
were in the possession of the Secretary of State but two, 
one of those being at Gov. Woods' house and the other at 
his (Mr. May's), and that he did not know anything about 
the side and stand lamps, but presumed they were iri the 
lamp room. Michael Walther, the janitor during Mr. Jtfay's 
administration, testified (page 211 Book I) that Mr. Reed 
got 24 lamps, including five chandeliers, of the State some 
time in the Fall of 1869 which had not been returned at 

i 

the time he (Walther) left the service of the State. George 
M. Williams, who was also an employee of the State under 
Mr. May testified (page 114 Book II) that Mr. Reed had got 
4 bracket-lamps of the State which he had never returned. 
Mr. Chad wick testified (page 147 Book II) that Mr. May 
never furnished him with any list of public property ; that 
the only lamps belonging to the State which had come into 
his possession were 1 four-burner, 2 three-burners, 1 two- 
burner and 6 hand-lamps, and that Mr. May had informed 
him that he had 2 hanging-lamps at his house. From this 
confused mass of testimony we gather that there must be a 
number of State lamps in the possession of Mr. Reed, or 
perhaps of other parties, which the late Secretary of State 
failed to have returned or paid for. 

It is also in testimony that Mr. Reed had a lot of carpet- 
ing and matting put down on the floors and stairs of the 
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Opera House which belonged to the State and which has 
never been returned. So George M. Williams, one of Mr. 
May's employees, testifies. And perhaps we might mention 
other instances of public property having come into the 
hands of private parties, through the negligence of Mr. 
May, which has nev§r been returned or accounted for. 
These facts are however sufficient to indicate the extent to 
which the late Secretary of State disregarded this provision 
of the law. 

* 

VI. We find also that Mr. May was guilty of violating 
Section 23 of the law as found on page 624 of the Code by 
contracting for roomS for the Legislative Assembly other 
than th'ose which the said Assembly had directed him to 
rent for that purpose. It is true that the contract was 
afterwards abandoned, but it was not until after circum- 
stances had transpired which convinced him that it would 
not be safe to go on. The facts as to this matter, or what 
we take to be the facts, are thus detailed in Mr. May's de- 
position, page 216, Book I. In answer to a question he 
says: 

" There was great complaint on the part of the members 
of the Legislative Assembly made to the Secretary of State 
to the effect that the halls for Legislative purposes were inade- 
quate in size and poorly ventilated. To meet this condition 
of things, and anticipating the session .of 1870, in the fall of 
1869 C. A. Reed was then erecting a large brick building. 
I went to him to ascertain on what terms he would prepare 
his building for the use of the State in all its departments. 
His answer was so satisfactory to me that we made a mem- 
orandum agreement to rent his building as soon as iWcould 
be prepared for the use of the Secretary, Governor, Treas- 
urer, Adjutant-General, State Library, Clerk Supreme Court, 
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Senate Chamber and House of Representatives, and I think 
some 4 or 5 Committee rooms, at an annual rental of $2,000, 
the contract to continue until the assembling of the Legisla- 
tive Assembly in Sept., 1870. That rent was to commence 
at that rate so soon as the building should be ready for occu- 
pancy by the several departments. .The building was not 
made ready so soon as anticipated. Previous to the build- 
ing being in a condition to occupy, and in order to aid in 
its more rapid completion, I gave to Mr. Reed my warrant 
drawn in April, and also the other warrant referred to, in 
all $700, to apply on rent which should be computed, when 
the State commenced its occupancy, which was done in 
part I think about the first of July, 1870. Pending the 
preparation of the building for the State a general election 
was held resulting in the entire change of administration, 
whereupon the Democratic press generally proceeded to 
pronounce against the removal of the State offices from the 
Holman building and, together with prominent mem- 
bers of the Democratic party who waited upon the Secre- 
tary of State and assured him and also C. A. Reed, that if 
the change was made as contemplated, that the contract 
should be abrogated by the Legislative Assembly, which 
would convene in September, and the archives of the State 
and everything pertaining thereto should be returned to the 
Holman building. You will observe that this transpired 
while the memorandum of contract with Mr. Reed was 
pending. The. Secretary of State, having confidence in the 
determination of the Democratic party, through their news- 
paper organs and leading men, to do as they asserted, cast 
about for a comfortable place to fall, finding himself be- 
tween two fires, made the following compromise. That I 
would rent of C. A. Reed the entire front of his building, 
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namely, the rooms io the 2d and 3d stories of the same, for 
the use of the Supreme Court, State Library, Clerk Supreme 
Court, Adjutant General, and Executive office, fixing the 
rental at one thousand dollars per annum, S700 of which 
had already been paid, under the former memorandum le&se." 

Thus not only did the Secretary undertake, without au- 
thority, and indeed in defiance of law, to hire rooms for the 
Legislative Assembly, and for the different departments of 
State, but he was also guilty of drawing warrants for the 
rent of those rooms to the amount of $700, before they were 
even finished, and long before the term of lease had com- 
menced. The naivete of Mr. May's declaration that he gave 
Mr. Reed State warrants in order to "aid in the more rapid 
completion" of his building, is inimitable. It seems to have 
appeared to him a very ordinary and matter-of-course proceed- 
ing that public money should be advanced to Mr. Reed 4 to help 
him in this enterprise. Apparently it never struck him that 
there was anything unusual or improper m it. Indeed one 
would imagine from his manner of mentioning the circum- 
stance that he was in the constant habit of drawing State 
warrants to enable private parties to build their houses. 

Of course it is scarcely necessary for us to say that this 
whole arrangement between Mr. May and Mr. Reed was a 
flagrant breach of duty on the part of the former. Notwith- 
standing the notiou that he seems to have had on the sub- 
ject, his drawing of these warrants for Mr. Reed was a gross 
act of official malfeasance. So too was the original agree- 
ment to rent the building, as he had no orders to that effect 
from the Legislature. Nor does the fact that he was in- 
duced to abandon this enterprise, as he states, make his 
conduct in the premises any the less reprehensible. 
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Besides, in connection with- this unauthorized removal of 
the State offices, and particularly of the Library, con- 
siderable expense was incurred. It was necessary to clean 
oub the new offices, to put down carpets, to arrange 
the shelves in the Library, to transport the books 
thither, to place them in order on the^ shelves, &c, &c. 
All the cost connected with these things the State was com- 
pelled to pay, and that too when there was not a shadow 
of reason for incurring any such expense. The State was 
already provided with ample and convenient office-room. 

VII. We further find that Secretary May violated the 
Act approved Oct. 26, 1866, and found on page 24 of the' 
session laws of that year, by causing to be published and 
bound a greater number of the Laws and Journals of 1868 
than was authorized by that Act. He also, without any 
authority, in that or any other law, had a large number of 
copies of the Message and Documents of that year printed and 
bound in a separate volume. The Act referred to authorized 
the printing and binding, after each session, of only 500 copies 
of the General and Local Laws in one volume, and 200 
copies of the journals of the two Houses, including the 
Message and Documents, in one volume; whereas the Sec- 
re taty had thus printed and bound in 1868; 500 copies of 
the # Laws, in one volume, 300 copies of the Senate Journal, 
in one volume, 300 copies of the House Journal, in one 
volume, and 300 copies of the Message and Documents, 
in one volume. 

Now it might be contended that a liberal construction of 
the act mentioned would authorize the publication of 200 
copies each, of the Senate Journal, House Journal, and Mes- 
sage and Documents, each bound separately, though we are 

confident that it does not ; but it certainly would not be 
11 < 
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possible to construe it so as to justify the printing and bind- 
ing of 300 cppies of each. Nor does Mr. May attempt to 
put any such construction upon it. His reasons for his con- 
duct in the premises are given in his deposition. Book I, 
page 219. In answer to a question he says : 

" I found upon investigation that under the Act of Oct., 
25, 1866, providing for printing and binding, there would 
not be a sufficient number of copies of the laws and journals 
to distribute as required by law. Thereupon I ordered the 
printing and binding to be done in accordance with the Act 
of June 3, 1859, regulating the public printing, with the 
exception of the acts and resolutions, in this instance only 
ordering 500 copies printed, instead of 1,000 as provided in 
the foregoing act." 

It would not be possible to surpass the sublime contempt 
for law thus displayed by the late Secretary. Indeed he 
seems to make a merit of the fact that he did not still fur- 

r 

ther violate the act. Arrogating to himself Legislative 
functions when he found this Act in the wav of his desires 
he just repealed it and went back to the old law of 1859. 
It would be hard to find a parallel for this proceeding. 

VIH. In this matter of publishing the laws and journals 
of 1868 the late Secretary was guilty of another wrong. 
The Act of Oct., 1866, above referred to, provides in sub- 
stance that the Secretary of State shall cause copies of the 
laws to be made for the use of the printer ; but it says that 
he may furnish him with the originals of the journals. Now 
if this** may" is not imperative it is certainly permissive, 
and gives the Secretary of State the opportunity of saving 
expense to the State. Hence, as a prudent officer having 
the public good in view, he ought, in every case, when it is 
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practicable so to do, to avoid the useless cost of having the 
journals copied by furnishing the printer with the originals 
to set type from, as the law says he may. Secretary May, 
however, took the opposite course, and had copies made of 
the journals as well as of the laws, thus entailing heavy and 
needless expense upon the State. 

It appears also that he exacted from the copyist, Mr. S. 
A. Clarke, an assessment of 5 cents per folio, as the price of 
his employment. That is to say, the fee for copying being 
fixed by law at 15 cents per folio, he allowed Mr. Clarke 
only 10 cents, and kept 5 cents as a remuneration for hav- 
ing given him the job. On this point see Mr. Clarke's tes- 
timony, Book II, page 117. 

If this was not a gross abuse of hi$ official trust it would 
be difficult to say wtiat it was. Nothing could, in lact, be 
more reprehensible in a public officer than for him thus to 
sell the patronage at his disposal to the highest bidder. 

IX. We find also that Secretary May was guilty of cor- 
rupt and criminal neglect of his official duty by failing to 
have published, until after the session of 1866, the two Acts 
of the Legislature of 1864, authorizing the issuance of 
Bounty and Belief Bonds to soldiers, and the Acts amenda- 
tory thereof, passed at the special session of 1865. The re- 
sult of this neglect was, that the soldiers, and- the public 
generally, were kept in ignorance of the precise provisions 
of those Acts, competition was prevented, and a few specu- 
lators connected with the State departments were enabled 
by their familiarity with the subject, to outstrip others and 
buy up many of the bonds at ruinously low figures. Mr. 
May himself .testifies, page. 223, Book I, that while those 
Acts were thus unpublished the bonds rated at from 50 to 
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70 cents on the dollar. Mr. B. F. Brown testifies also, page 
120, Book II, that " State officials were purchasing bonds 
before he knew anything about the provisions of the law 
concerning them." These two facts indicate both who 
profited by the omissions to publish those Acts and what 
that profit was. They thus go far towards explaining why 
that omission occurred. It is true that Mr. May claims that 
those Acts were left out of the published laws of 1864 and 
1865 by accident, but the circumstances are decidedly 
against that view of the matter. It is to be noted that with 
the exception of a single unimportant statute, the laws re- 
lating to the bonds were the only ones that were omitted in 
both those ye^rs. This is a coincidence which could hardly 
take place by accident. It is scarcely possible that two 
Acts of each of those sessions, both relating to the bonds, 
and the only ones on the subject, should, with the exception 
before noted, be the only laws of those sessions omitted to 
be published, and that this omission should at the same 
time be due to a mere mistake. The conclusion is thus 
almost forced upon us, notwithstanding Mr. May's denial, 
that those laws were left unpublished by deliberate design, 
and that the results which followed were intended to follow. 

X. The evidence shows that Secretary May was, to a 
considerable extent, a dealer in the Bonds of the State, par- 
ticularly when they were first issued. This we think was 
clearly a breach of duty on his part. The spirit of our 
whole system is decidedly against such practices among 
public officers. By becoming a purchaser of State Bonds or 
Warrants, an officer places himself in a situation in which 
at some time or other his interests are likely to be opposed 
to his duty. The policy of the. law generally forbids per- 
sons occupying positions of trust from acquiring any interest 
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adverse to that trust. It is on this principle that executors, 
administrators, trustees, agents and, indeed, all other persons 
standing in fiduciary relations to others, are generally pro- 
hibited from speculating in the subject matter of their 
trusts. This is a reasonable rule, for all experience demon- 
strates that it is never safe to let, the interests of men and 
their virtue meet in conflict. The spirit of this prohibition 
extends also, as we contend, to public officers. Indeed we 
find a glimpse of the doctrine even in oui State Constitu- 
tion. It is provided in section 7, Article XV, of that in- 
strument, that no public officer shall be engaged as " coun- 
sel, agent or attorney in the prosecution of any claim against 
the State." Carrying out the safne idea it is certainly 
wrong for such officers to speculate in the securities or other 
obligations of the State. 

The danger of permitting the Secretary of State to become 
a dealer in bonds is shown by the circumstance of the omis- 
sion to publish the laws referred to above. If Secretary 
May had not been personally interested in the matter, but, 
as a good officer, had been actuated only by concern for the 
public welfare, it is not at all likely that that omission 
would have occurred. This circumstance, therefore, illus- 
trates the necessity of a strict adherence to the policy of the 
law which forbids public officers from engaging in specula- 
tions of this sort. 

XI. From an examination of the vouchers on file in the 
Secretary's office we discover that Mr. May almost habitually 
violated section 8 of Article IX of the Constitution, and 
section 14 of the law, passed in pursuance thereof, found on 
page 621 of the Code. By those sections it is required that 
" all stationery for the use of the State shall be furnished by 
the lowest responsible bidder," and that the Secretary of 
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State shall let the contracts for Supplying the same by pub- 
lic advertisement. Mr. May, however, from time to time, 
purchased of. Parrish and Martin, Gill & Yeaton, J. K. Gill, 
and perhaps others, large bills for stationery, without solicit- 
ing bids or letting contracts therefor. The aggregate of all 
these bills is a very large sum. It appears also that by this 
method of proceeding the Secretary was compelled to pay 
considerably higher prices for stationery than the same could 
have been obtained for if it had been furnished in bulk 
under contract, as required by the Constitution and the 
laws. 

XII. We find too that Mr. May was habitually guilty of 
auditing and allowing accounts against the State, containing 
exorbitant charges for labor, goods and merchandise, etc. 
This was indeed his constant practice during the last two 
years of his administration. No^a single instance has borne 
to our notice where he disallowed N^ny charges or cut down 
any bills, however extortionate they were. In fact he made 
no inquiries or investigation in any case. All that claimants 
were required to do was to present tfyeir bills in (many 
cases he did not even insist upon that) aiad he then drew 
his warrants for the full amounts demanded. 

The extortinate accounts which he thus allowed and drew 
warrants for, during his term of office, will ioqt up to thou- 
sands of dollars. The testimony is full of sufeh instances, 
and it would be useless to undertake to particul&rize. We 
need only to refer to the fact, as a sample, thati in one 
case fifty-six dollars per dozen were allowed for Wostenholm 
I X L knives, whereas, Messrs. M. Meyer and WerneiT Brey- 
man put the price of such knives at twenty-seven dollaVs per 
dozen, and the highest price named by any witness was ffyrty 
dollars. \ 
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XIII. The late Secretary was also guilty of gross and 
willful neglect of his official duty by delaying the publica- 
tion of his biennial reports until so late in the sessions of 
the Legislature for 1868 and 1870, that the members did 
not have the opportunity of examining the same before the 
final adjournment. At the session of 1868, as will be found 
by consulting the deposition of Mr. A. L. Stinson, who did 
the State printing that year, the Secretary delayed the fur- 
nishing of the copy so long that though the work was done 
with the utmost possible expedition; the report was not 
ready for the Legislature until the week before the adjourn- 
ment. (See testimony of A. L. Stinson, page 118, Book II.) 
Equally inexcusable delay was practiced at the session of 
1870. In both cases if the report of the Secretary had been 
published at the time when it should have bfeen, the Legis- 
lature could have examined it critically, and would thus 
have been able to discover some of the official delinquencies 
of Mr. May. In the report of 1868 particularly, the.e were 
several glaring discrepancies, such as the omission of war- 
rants, which had been drawn by the Secretary for his own 
private use, which could not have failed to attract the at- 
tention of the members of the Legislature if they had had 
opportunity for examination. The existence of these, and 
perhaps other discrepancies, and the prpbable results of in- 
vestigation were, we doubt not, the considerations which 
induced the Secretary to delay his reports as he did. 

XIV. We find that Secretary May was guilty of violat- 
ing law during the last two years of his term, by drawing 
and putting upon the market large numbers of warrants 
when there were no appropriations to pay the same, thus 
bringing great injury upon the public credit. The fact that 
he did this is one of common notoriety, and that it was a 
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gross violation of law and of his official duty, cannot, in our 
judgment, be denied with any show of reason. The Secre- 
tary is not authorized by law to audit or allow any other 
claims than those for which appropriations have been made. 
The provision of the statute on this subject is plain. It is 
found in subdivision 7, of section 15, on page 622 of the 
code. The Secretary is there authorised " to examine and 
determine the claims of all persons against the State, in cases 
where provisions for the payment thereof shall have been made by 
law, and to endorse upon the same the amount due and al- 
lowed thereon, and from what fund the same is to be paid, 
and draw warrants upon the treasury for the same." The 
italics are ours, and indicate the part which we deem con- 
clusive on this subject. In our. judgment, this limitation 
upon the authority of the Secretary amounts to a denial of 
his right to draw warrants in other cases than those speci- 
fied. It is as if he were expressly prohibited from drawing 
warrants to pay claims for which no appropriations have 

been made. That such is the law we are further assured, 

i 

from the fact that it has so been held, after full argument, 
by one of the ablest judges who ever occupied a place upon 
the Supreme Bench of our State. We allude to the Hon. 
R. P. Boise, late judge of the third Judicial District, who, in" 
the case of Brown et als. vs. L. Fleishner, State Treasurer, 
heretofore mentioned in this report, decided this point fully 
and distinctly. In our opiniou, no one who will read the 
learned opinion pronounced in that case can fail to be con- 
vinced that the Secretary of State can not legally draw 
warrants to pay claims for which appropriations have not 
been made by law. As is stated elsewhere in this report 
this decision of Judge, Boise has been affirmed ay the Su- 
preme Court, and that too upon this very point. The opin- 
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ion of the Court in this case has not yet been published, so 
that we cannot refer to it. 

It may be said, however, that if Secretary May had acted 
upon that doctrine during the last two years of his term 
the ordinary operations of the State government could not 
have been carried on owing to the absence of the usual ap- 
propriations. Our unanswerable reply to this is to point to 
the law. That is the end of argument. Besides, in our 
judgment the evils anticipated would have wrought their 
own remedy. If the Secretary of State had taken his stand 
firmly by the law, and refused to draw warrants not author- 
ized by it, the Governor would have been forced to call the 
Legislature together to make the necessary appropriations. 
By his culpable complaisance in this matter th6 Secretary 
made it possible for the Executive to persist in his refusal to 
summon the Legislative Assembly to meet in extra session. 

In addition to the injury done to the public credit, 
and the loss suffered by the State in consequence of the 
issuance of these unauthorized warrants, that section of the 
Constitution was thereby violated which provides that the 
State indebtedness shall never exceed fifty thousand dollars. 
The warrants thus issued increased the indebtedness of the 
State, for the time being, to nearly, if not quite, a quarter 
of a million of dollars. For this violation of the fundament- 
al law Secretary May is responsible. 

XV. That officer was also guilty of the uuprecedented 

wrong of allowing to the claimant, in one instance, over three 

hundred dollars as "discount on State warrants." That- is to 

say after allowing the full amount of the bill, he added on 

this item of over three hundred dollars because forsooth the 

warrants, being drawn in violation of law, could not be paid 
12 
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immediately. Thus he attempted to make the State pay a 
premium upon its Qwn paper. It appears also that he did 
this, not at the request of the claimants, but of his own 
volition, directing that item to be inserted in the bill after it 
had been brought to him fully made out. The case was that 
of a claim from Snyder & Cook for book-binding, &c, and jve 
here cite the testimony of Mr. Cook, page 127, et. seq., Book 
II: 

'•Question. We find an item, Aug. 15th, 1870, "To dis- 
count on warrants, $328 73 ;" explain this item, and state 
if you remember at what price Snyder & Cook sold their 
State Warrants issued upon this voucher ? 

Answer. The way of it was this. The Secretary told 
us that he would allow discount, as we had lost so much. 
I think it was the day before this charge we presented our 
bill to the Secretary of State and he told us to take it back 
and fix it up that way. I couldn't tell how much we got 
for our warrants without referring to my books. I think we 
sold one of $419 25 to Mr. Hirsch for 91 J or 92 cents on the 
dollar." 

Comment upon this transaction seems to us altogether 
unnecessary. 

XVI. We find also that Secretary May without legal au- 
thority hired persons at the expense of the State to perform 
labor which was a part of his official duties, and should have 
been done by himself or his Assistant, for no other compen- 
sation than the salary allowed by law. As an instance of 
this we call attention to the fact that during the last two 
years of Mr. May's term, Mr. George E. Strong was for a 
long time employed in the Secretary's office performing 
such work as recording, filing papers, arranging archives, 
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&c, &c, which is a part of the ordinary labor of the office, 
for which work he was paid with warrants drawn upon the 
State Treasurer. Certainly there is no authority for any 
person to aid the Secretary in his labors other than the 
Assistant provided for him. If he requires other aid he 
must pay for it himself. If he might lawfully employ in 
his office at the expense of the State as many clerks as he 
pleased, his personal labor would soon be restricted to the 
mere effort of drawing his salary. , It was not intended that 
the Secretary's office should be a sinecure. • 

XYTlL. In the purchase of fire- wood and other such sup- 
plies for the State, Mr. May frequently bought them in small 
parcels, at the wrong season of the year, and was thus com- 
pelled to pay higher prices than would have been necessary / 
if he had obtained them at proper times and in proper quan- 
tities. We fiud for instance, from vouchers on file, that in 
Oct., 1868, he bought of Messrs. Hirsch 12 cords of oak 
wood, and in Feb., 1869, 15 cords, at from $5 to $6 per cord; 
whereas if he had got enough wood for the State in the * 
Summer season to last the entire year he could have obtained 
it for $4 per cord, or even less. There are many instances 
of a similar sort noted in the testimony. It is not necessary 
of coarse for us to say that it is the duty of the Secretary 
to exercise good judgment in purchasing supplies for the 
State and to buy always at the best advantage ; and that he 
is guilty of misconduct when he does otherwise. 

.X VIII. We find also that the late Secretary was aceus- 
tomed to permit private parties to occupy the rooms rented 
by the State: to use wood, oil, &c, belonging to the State, 
and to have the services of the State Janitor without paying 
anything for these favors, or if they did pay for them the 
money was appropriated by Mr. May to his own use, Sev- 
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eral instances of this sort are mentioned in the deposition of 
Mr. Michael Walther, who also was the State Janitor during 
Mr. May's term. On page 208, Book I, in answer to a ques- 
tion as to who furnished the fuel and lights for certain re- 
ligious festivals, social gatherings, firemen's meetings, Ac, 
held in the Legislative Halls, Mr. Walther says : 

"I took it from the State. Also furnished Mr. Cox, of 
Josephine, and Mr. Griswold, with fuel and lights from sup- 
plies belonging to the State, during the time they were 
there. Mr. Cox was there during the most of one Winter. 

1 took care of his room but received no pay from him. Mr. 
Griswold occupied the room all summer off and on. He 
gave me a second-hand coat for my services. The Secretary 
of State told me to furnish lights and fires for them." 

On page 209 of the same Book the same witness testifies 
as follows : 

"Question 7. State how' long the P. T. Co. kept their 
office with the State Treasurer, whether they furnished you 
any wood and coal oil, and if so, how much of each, and 
whether they paid you anything for your services, making 
fires and attending to the lamps. 

Answer. They were there about four years, I think. 
They furnished me with 4 or 5 cords of wood during that 
time. tThis was during the winter of 1868 and '69, the 
only wood ever furnished by the P. T. Co. Mr. Church fur- 
nished me for the P. T. Co. 3, and maybe 4 cans (of) oil, — 

2 bans about 2 years ago, I think, and last year 1 can. Mr. 
Patton gave me $20 about 4 years ago, and about a year 
after Mr. Church gave me $10 — both gifts, being for Christ- 
mas presents. For the last two years I received nothing. 
The two presents was all lever received for the work done." 
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On page 207 of the same book the same witness says that 
during the Winter of 1867 and '68 the Railroad Co. used 
the Senate Chamber as an office fully six months, he attend- 
ing to the room for them. And on page 209, in answer to the 
question as to whether they furnished their fuel and lights, 
&c, he says : 

"They occupied the Senate Chamber during one Winter of 
about six months in 1867 and '68. The lamps belonged to 
the State ; the oil belonged to the State ; the wood be- 
longed to the State. I don't know whether they paid the 
Secretary of State for them or not. They did not pay me 
anything." 

Mr. May himself testifies, page 206, same book : ik ^o 
company or corporation rented any room of me, or paid me 
any rent." 

As to this practice of the late Secretary we have only to 
say that in our judgment there is no reason why the State 
should furnish any person or corporation with rooms, wood, 
&c, free of charge, and that Mr. May's conduct in the pre- 
mises was therefore a grave breach of duty. 

XIX. We further find it to be the fact that Mr. May during 
his term audited and allowed bills for enormous and unac- 
countable quantities of certain kinds of supplies furnished or 
claimed to have been furnished to the State. Indeed it 
seems almost impossible that the State could have used such 
immense quantities of some articles. For instance, there are 
on file vouchers for about 1,500 yards of carpets and mat- 
ting purchased for the State during the last two years of Mr. 
May's term, but we cannot find where they^ have been used 
— or, indeed, where they could have been used — in rooms occu- 
pied by the State. 
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XX The fact is developed in the testimony that the 
late Secretary of State was, in many instances daring his 
term, guilty of actual embezzlement of large sums of money. 
And we have reason to suspect that there are a great many 
other cases of this sort, concerning which we have not been 
able to obtain any evidence. 

One of his favorite methods of embezzling public moneys 
was to appropriate to his own use the proceeds of sales of 
copies of the laws. This was his constant practice. Mr. 
Cooke, the ex-Treasurer, testifies Book II, page 7, that Mr. 
May never paid him but $200 of money derived from this 
source during the eight years that he was in office, — $100 
June 2d, 1863 ; and $100 Sept. 9th, 1864. Both these pay- 
ments were made before the publication of what is known as 
"Deady's Code," so that Mr. May undoubtedly embezzled 
every cent received from sales of that volume and of all 
other volumes of State laws issued since. It is impossible 
to tell how much money he obtained in this way, for he 
kept no record whatever of such sales. The amount must 
have been large, however. Indeed the facts which we have 
succeeded in gathering on this subject enable us to say with 
a confidence amounting almost to certainty that he did not 
realize much, if any, less than $4,000 from this source. To 
prove,that this estimate is altogether within bounds we pre- 
sent the considerations upon which it is based : 

1st. There were three thousand copies of the "Code" 
originally ordered printed. Of this number one thousand 
eight hundred and thirty-nine have come into the hands of 
the present Secretary, Mr. Chadwick, as he testifies pag£ 
137, Book II. The number of copies disposed of by Mr. 
May during his term was therefore eleven hundred and sixty- 
one. Many of these were of course distributed gratis, pur- 
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suant to different acts and resolutions of the Legislature. 
Allowing one copy to each State in the Union ; two to the 
Attorney-General of the United States ; two to the Library 
of the U. S. Supreme Court; two to the U. S. District 
Court of this State ; one to each of the State officers, Judges 
and District Attorneys ; fourteen to each of the counties ; 
ten to the State Library and eighty to each of the Legisla- 
tures of 1864, 1866 and 1868 for distribution among the 
members and officers, there would be thus disposed of in all 
about six hundred and fifteen volumes. This is a very lib- 
eral allowance. It is not likely that it required so many 
copies to make the gratuitous distributions required by law 
even if they were all in fact made, which is hardly probable. 
But, granting that six hundred and fifteen copies were thus 
distributed by Mr. May the remainder of the eleven hundred 
and sixty-one mnst have been sold by him. At the lowest 
possible estimate therefore he must have thus disposed of 
five hundred and forty-six copies of the "Code" and received 
the proceeds. Now the law under which this compilation 
was made (page 136 of the Code) directed the Secretary 
to sell the copies remaining, after making necessary gratu- 
itous distributions, "for the sum of six dollars per volume 
to whoever might apply for not more than three volumes, 
and keep an account of the proceeds of such sales and pay 
them over to the State Treasurer monthly," &c. The direc- 
tion in regard to selling was the only one of these require- 
ments with which Secretary May complied. This, we have 

no doubt, he obeyed faithfully. The sum realized by him 
from the five hundred and forty-six copies sold was there- 
fore, at $6 per volume, $3,276. 

2. Of the "Laws of the Special Session" of 1865, one 
thousand copies were ordered printed. The act authorizing 
their publication directed the Secretary of State to distrib- 
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ute them in about the same way as the volumes of- the 
"Code." Presuming that he did so faithfuily, he must have 
distributed five hundred, or five hundred and fifty copies 
gratuitously. Secretary Chadwick testifies, page 137, Book 
II, that there remained on hand one hundred and eleven 
copies of this publication when he came into office. Adding 
this number to the number already distributed by Mr. May, 
the surp is six hundred and sixty-one. Deducting this from 
the number originally published we have three hundred 
and thirty-nine copies, at least, sold by Mr. May. To be 
safe, however, we will place the number at three hundred. 
We do not know what the price was, but it could not have 
been less than 87£ cents per volume. Three hundred vol- 
umes sold at this price would bring $262 50. Of the 
aniiount of these sales, the Secretary was authorized to re- 
tain, for his compensation, ten per centum. Deducting this 
there remains $236 25 which Mr. May received from .this 
source, belonging to the State. 

3. The Legislature ordered the publication of five hun- 
hundred copies of the Laws of the Session of 1866. Secre- 
tary May must, however, have had a much larger number 
printed if he complied with the law as to their distribution. 
It is certain that he had more than five hundred printed, or 
did not make the required distributions. There were three 
hundred and thirteen copies still on hand when he left the 
office, according to Mr. Chad wick's testimony. We have 
little doubt that Mr. May sold a considerable number of 
copies of the laws of that year, whether he distributed any 
gratuitously or not. The fact that every law office in the 
State is supplied with one or more copies is sufficient evi- 
- dence that he must have sold some. In Mr. May's own tes- 
timony on this subject (which we shall quote further on) 
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there is a sort of confession that he received some money 
from this source. He says that the selling price was$l 62 J 
per volume. 

4. As to sales of the laws of 1868, there is the same 
doubt as concerning those of the former session. Only 500 
copies were ordered printed, and it is not possible that Mr. 
May could have made the gratuitous distribution required of 
him out of this number. There were one hundred and three 
copies on hand when Mr. May went out of office, (see Mr. 
Chadwick's testimony, Book II, page 137.) Some copies 
of these laws must have been sold by Mr. May — how many 
we do not know. 

Adding together the amounts realized from the sales of 
these different publications, we are confident that the sum 
will not fall far short of $4,000. Of this sum not one dollar 
ever found its way into the public treasury. The whole of 
it was embezzled by Mr. May. Indeed, as we have already 
intimated, that gentleman virtually confessed to us that he 
had been guilty of appropriating to his own use a consider- 
able sum of money obtained in this way, though he under- 
stated the true amount somewhat. When he was on the 
stand he was questioned particularly concerning sales of the 
code and the session laws of 1866. On that subject his tes- 
timony was as follows, page 254, Book I : 

" Question. State what amount of money was received 
by you under subdivision 5 of section 3 of the statutes as 
found on page 236, providing for the sale of copies of the 
code t 

Answer. I cannot state exactly without reference to my 

memorandum of sale. I think it is somewhere between six 

and seven hundred dollars, 
1* 



98 REPORT OF 



Question. State how much money was realized by you 

4 

from sale of sessi^ laws of 1868, under section 3 of the law 
as found on page 25 of said session laws; also state at what 
price those session laws were sold. ? 

Answer. They were sbld $1 62£ per volume. The 
amount realized was embraced in a former answer. I have 
yet to make a statement to the Secretary of State covering 
the whole subject. " 

The " statement " of which Mr. May speaks has not; yet 
been made, as we learn from Mr Chadwick, the present Sec- 
retary. Indeed if it should be made at this late day, and 
the money paid over, (a very unlikely occurrence,) the trans- 
action would be none the less embezzlement. The fact 
would still remain that Mr. May had deliberately appropri- 
ated thus much public money to his own use. 

XXI. We also find that he was guilty of embezzling 
another large sum, to wit, $500 of the public money under 
the following circumstances : 

Some time in 1868 he was in San Francisco on a visit. 
Becoming short ot funds he went to Lazard Freres, of that 
city, and drew on account of Messrs. McCully and Patton, 
of Salem, five hundred dollars, representing himself as having 
authority from those gentlemen to do so. Messrs. Lazard 
of course, knowing that he was the Secretary of State of 
Oregon, put implicit confidence in his representations, and 
did not demand any written evidence of his authority, Some 
time after he had returned home Messrs. McCully and Pat- 
ton were astonished to learn from their San Francisco cor- 
respondents, the Messrs. Lazard, of this money having been 
drawn by him on their account. N Mr. Patton immediately 
went to Mr May and demanded that the money should be 
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repaid forthwith. Mr. May tried to put him off but finding 
that impossible finally drew a warrant on the Treasury in 
favor of Messrs McCully and Patton for the amount* Mr. 
Patton took the warrant and immediately drew the money 
on it from the treasury. There is no voucher on file cor- 
responding to this warrant, which was numbered 610, and 
the warrant itself vfras never reported to the Legislature by 
Secretary May. It was altogether omitted from the abstract 
of warrants included in his biennial report for 1865, there 
being a skip from No. 609 to No. 611. 



This account of the transaction is, in substance, taken 
from the deposition of Mr. Patton. In order, however, to 
prevent the chance of mistake we give here Mr. Patton's 
testimony in regard to the matter, in full, as it appears on 
pages 115 and 116, of Book II, of depositions : 

•'Question. We find in the biennal report of Secretary 
May for 1868, on page 36 of the Message and Documents 
for that year, in the list of warrants issued, the omission of 
warrant No, 610, which we find, from the State Treasurer 
for that year, was dated August 2, 1S67, and was for five 
hundred dollars. State fully what you know about that 
warrant, if anything ? 

Answer. To the best of my recollection warrant 610 
was drawn in favor of McCully & Patton, and the amount of it 
was received from the Treasury by myself. Secretary May 
while visiting San Francisco, drew from the firm of Lazard 
Freres, on account of McCully & Patton, the sum of five 
hundred dollars, without order or authority. This warrant 
I presume was to cover that hmount, as I had no claim 
against the State whatever, supposing at the time that Mr, 
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May had made purchases for the State, and that a voucher 
for such purchases was on file in his office. I never signed 
any voucher for McCully & Patton, but jnerely receipted for 
the warrant." 

This transaction may be summed up in a very few words; 
Mr. May, in the first place, by false pretences obtained five 
hundred dollars belonging to Messrs. McCully & Patton, and 
then took from the Treasury the money necessary to make 
restitution. Thus he committed two crimes. . It looks very 
much, too, as if Mr. Patton made himself a sort of particeps 
criminis by accepting that warrant and drawing the money 
on it from the Treasury, when, as he says himself, the State 
owed him nothing. 

XXII. Another transaction, of a-somewhat similar char- 
acter, which occurred in the year 1 866, has come under our 
notice. It has already obtained considerable notoriety, but 
to make our report complete it is necessary that we should 
refer to it briefly. This was the drawing of $1,700 from the 
Escheat Fund of the State, by Mr. May, on a warrant issued 
in favor of S. F. Chadwick, Esq., which Mr. May presented, 
falsely holding himself out to the Treasurer as the agent of 
Mr. Chadwick. The circumstances concerning this transac- 
tion are thus given by Mr. Cooke, the late Treasurer, in hi6 
deposition, page 11, Book II. 

" I paid said warrant Sept. -20, 1866, to Samuel E. May, 
Secretary of State. The warrant was drawn in favor of S. 
F. Chadwick, endorsed on the back, ' S. F. Chadwick, by 
S. E. May.' The first that I knew that the money drawn 
did not reach Mr. Chadwick was some two or three years 
after it was drawn by Mr. May from me as aforesaid, when 
Mr. P. L. Willis, acting as attorney for the heirs of Jno. 
Whitlow, made a demand for the payment of the said 
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amount of $1,700, and interest thereon. I refused payment 
of Willis' demand, because I had already paid said sum to 
Mr. May, as agent for Mr. S. F. Chadwick, who, I under- 
stood, had been acting for the heirs of said Whitlow* Par- 
ties having warrants due them had been in the habit of 
sending to Mr. May their accounts, and having him to draw 
the warrants, and draw the money due thereon, and remit 
it to them. Mr. May presented the warrant referred to, to 
me for payment, and I paid it without hesitation. On my 
refusal to pay the money to Mr. Willis, a writ of mandamus 
was sued out by him, and Judge Boise held that the money 
should be paid out upon order of the Probate Judge of Doug- 
las County, and not uponjthe warrant of the Secretary of State*. 
After the decision of the Judge I paid said sum upon the 
order of the Probate Court of said county. This money was 
^ refunded by Mr. May, to the amount of the warrant, without 
the interest due the estate of said Whitlow. The interest 
having accrued up to the time that the money was paid to 
Mr. Willis, was paid out of the Escheat Fund at the rate of, 
6 per cent, per year.'' 

Mr. May is still in default to the State for the amount of 
that interest. 

By a singular coincidence the warrant upon which this 
money was drawn, was also never reported to the Legisla- 
ture by Secretary May. Like Warrant No. 610, it was al- 
together omitted from the abstract in the Biennial Report 
of 1868. 

XXIII. We also find that Mr. May, having, as a member 
of the Board of School Land Commissioners, received sums of 
money from different parties, as payments on applications for 
the purchase of school and university lands, converted the 
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same to bis own use, and did not account therefor to the 
Board. How many such instances occurred we have no 
means of knowing, but four have come to our notice. One 
case was that of Perry & Townsend, of Polk County, who 
paid Mr. May, as a member of the Board, $80 in currency, 
as purchase-money for school lands. Another case was that 
of T. A. Hall, of Lane County, who paid ]£r. May $280 in 
currency, for a similar purpose. Another case was that of 
James Keeney, of Linn County, who paid him $122 50 for 
school land. The fourth case is that of D. W. Allingham, 
of Polk County, whose payment amounted to $170. In none 
of these cases was the money ever^aid over to the Board 
by Mr. May or accounted for by him. 

The facts concerning the first two cases are detailed by 
Mr. I. R. Moores, late Clerk of the Board, in his testimony 
oti pages 76 and 77, Book II. In answer to a question, he 
says: 

"All funds derived from the sale of school lands, made 
direct to the Board, were paid to me and accounted for by 
me in my reports of 1868 and 1870, with the exception of a 
sale made in Polk County to Perry & Townsend, amounting 
to eighty (80) dollars, and in Lane Co. to T. A. H&ll, amount- 
ing to two hundred and eighty (280) dollars ; which sales 
were made fofy currency, and which amounts were paid to 
Samuel E. May, then Secretary of State and member of the 
Board, and which to my knowledge are not yet accounted 
for." 

Mr. Moores also in the same deposition, on page 82, gives 
the facts concerning the case of James Keeney,(excepting that 
there is a mistake as to the amount). "He says in answer to 
an interrogatory : 
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"In February, I think, I was shown a receipt signed by S. 
E. May, Secretary of State, for money received from James 
Keeney, of Linn Co., it being expressed in the receipt that 
the amount— $80 I think— was to be applied on the purchase 
of land which I ascertained on an examination for 
Mr. Keeney, was nfeither School nor University land." 

From the deposition of Mr. Cann, the present Clerk of 
the Board, page 110, Book II, it will be seen that the amount 
paid by Mr. Keeney was really $122 50, tfnd that it has 
never been accounted for nor paid over to the Board. 

In Mr. Allingham's caSe we have the evidence of a receipt 
in Mr. May's hand-writing which * we were permitted to 
examine. A certified copy of it will be found among the 
papers herewith submitted. This payment was made to 
Mr. May about the 20th of June, 1869, and was for "S. 
W. qr. Sec. 32, T. 14, S. R. 1 West, and N. W. qr. Sec. 5, 
T. 15, S. K. 1 West." There is no account of this money 
on the Books of the Clerk of the Board. 

Mr. May himself acknowledges, page 225, Book I, to hav- 
ing received different sums on this account. Nor does he 
claim to have paid the! same over to the Board. He says, 
however, that he gave Mr. Moores "a memorandum" of the 
amounts received by him in this way. But this, as we have 
seen, is certainly not true iu the four instances above named. 
And even if it were strictly true we cannot see what par- 
ticular difference it would make. According to our way of 
thinking, the appropriation to one's own use of the money 
of another is rendered none the less criminal by merely giv- 
ing the owners "a memorandum" of the amount taken. It 
would take considerable more than this to make an honest 
transaction out of it. 
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XXIV. Besides the amounts thusr eceived by Mr. May, 
as a member of the Board of School Land Commissioners, 
from applicants for lands, he also took directly from the 
funds of the Board, in the custody of Mr. Moores, as clerk, 
different sums from time to time, amounting in the aggre- 
gate to four thousand and some hundred dollars in coin. 
The testimony in regard to this singular transaction is some- 
what confused, some of the witnesses regarding it as a loan 
and others taking a little different view of it. Mr. Moores, 
the clerk of the. Board, looks upon it as a loan, and relates 
the affair as follows, page 81 , Book II. In answer to a 
question he says : 

"It was School Fund. I think it was loaned in 1868 or 
1869. I don't recollect what year it was now. The Board 
intended to loan him about four thousand dollars in coin 
but he got some hundreds more than that. Subsequently it 
was ascertained that mechanics' liens to the amount of sev- 
eral hundred dollars had been taken on the property (mean- 
ing the May property) and the Board had to pay off those 
liens to secure the State, swelling tbe aggregate to about 
fifty-three hundred dollars. 

Question. How did Mr. May get more money than the 
Board of School Commissioners intended to loan him ? 

Answer. Mr. May made arrangements before using any 
of the money to get loans to the amount of about four thou- 
sand dollars. Being a member of the Board he had access 
to the funds, and it was found upon an examination of the 
account after it was closed up, that he had overdrawn some- 
what — several hundred dollars." 

From this we gather that after it had been agreed that 
Mr. Mav should have loan of about $4,000, he went into the 
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safe from time to time, and helped himself to the School 
Funds deposited there, until he had actually got considerably 
more than the amount that it was designed he should have. 
Rather a "free and easy" way of loaning the public money, 
it seems to us. 

Mr. Patton, the Assistant Treasurer under Mr. Cooke, 
gives a somewhat different account of this transaction. His 
opportunities too, for knowing what the Board intended, 
were quite as good as those of Mr. Moores, since, as Mr. 
Cooke, one member of the Board was absent at the time, he 
was to some extent acting for him. His version of the mat- 
ter may be found on page 115, Book II of Depositions, and 
is as follows : 

• 

Question. State if you know in what manner Samuel E. 
May, late Secretary of State, obtained the money for which 
he and his wife mortgaged their lots in Salem to the State ? 

Answer. He got it from the Common School Fund, de- 
rived from the sale of lands, as I understand. 

Question. Of whom did he borrow this money ? 

Answer. Mr. Cooke was absent in Europe when a large 
portion of the amount was obtained. Mr. Moores had charge 

of the money and Mr. May got it from him prior to its being 
transferred to the treasury. The mortgage on the premises 
was taken to secure the State. There was no action of tfle 
Board at the time the money was obtained. Mr. Cooke 
being absent and Mr. May being a member of the Board, 
there was no quorum. The note and mortgage were fixed 
up afterwards, when Mr. Cooke returned, 4nd when it was 
ascertained how much money Mr. May had obtained." 
14 
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So it would seem that Mr. Moores was mistaken as to 
there having been any prior agreement to lend Mr. May * 
$4,000, or any other sum. In fact the statements of both 
witnesses, taken together, go to show that it was a kind of 
forced loan. That is to say, Mr. May took the money in the 
first place, without authority, and when the other members 
of the Board learned what he had done they converted the 
transaction into a loan, and compelled Mr. May;to mortgage 
his house to secure it. 

It was for a time doubtful whether the property would 
bring the amount secured on it, to wit: $5,300, and interest. 
We are informed, however, that it was recently disposed 
of by the State at a price sufficiently high to cover the full 
amount of the debt. 

XXV. The late Secretary was also guilty, as we learn 
from the testimony, of embezzling considerable sums of 
money which came into his hands pursuant to the provisions 
of section 4 of the Act concerning the keeping and treat- 
ment of the insane, found on pages 761 and 752 of the 
"General Laws of Oregon." That section provides that 
when any inmate of the Asylum possesses the ability to pay 
the expenses of his keeping, or when he has friends or rela- 
tives able and willing to assume those expenses, the County 
Judge of the county from which the insane person is sent 
" shall cause to be placed in the hands of the Secretary of 
State the amount of two months' expenses in said Asylum, 
in advance, and regularly every two months thereafter, so 
lopg as said person shall continue in said Asylum." What 
amount of money came into the possession of the Secretary 
of State pursuant to this section we do not know exactly. 
We do know, however, that it was considerable, even if he 
received no more than we have succeeded in tracing to him. 
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And, on the other hand, we know that he never paid over 
to the Treasurer any money whatever on this account, ex- 
cepting in one instance. 

Mr. Cooke testifies, Book II, page 8, that the only pay- 
ment ever made to him by the Secretary of State, of moneys 
received from this source, was one of $325 71 , Sept. 1, 1865, 
The only other money received by him on this account dur- 
ing the eight years that he was in office was, as he testifies # 
paid to him directly by guardians or friends of the insane. 
The payments made to him in this way amounted in the 
aggregate to $1,622 20. While we do not know what au- 
thority he had for receiving money in this way, we are 
bound to admit that it was well for the State that he did so. 
It was just so much saved. 

As Mr. May never paid over to Mr. Cooke any more than 
this single sum of $325 71, in Sept., 1865, it is obvious that 
he embezzled all other money of that kind that came into 
his hands. To ascertain what he thus embezzled, there- 
fore, we have only to ascertain what he received. The 
clerk of the Commission, under our direction, made a dili- 
gent investigation of this nfatter, overhauling the records 
and files of the State department, and corresponding with 
the Authorities of the Asylum, with the officers of the dif- 
ferent counties from which "paying patients" had been sent 
and with, the friends of such patients, when they could be 
found. He succeeded in discovering some important facts, 
but the results of the investigation were not fully satisfac- 
tory, owing to the deplorable carelessness with which the 
business* concerning the insane has been conducted in some 
of the counties. We present here a full statement of all the 
moneys which we have discovered that Mr. May received 
on account of insane patients in the Asylum. 
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1. William Fulton was sent to the Asylum from Polk 
County on the 4th of March, 1863, and has remained ever 
since. His guardian, D. W. Allingham, has paid money for 
his care and medical treatment to E. N. Cooke, A. M. Loryea 
and Secretary May. His payments to Mr. May have been as 
follows, as appears by the certificate of the Clerk of Polk 
County, herewith submitted, which certificate was made 
after an inspection of Mr. May's original receipts, now on file 
in the office of the said clerk : 

♦April 10, 1863, May, by Terry $ 40 00 

May 28, 1863, May 40 00 

' *Nov. 23, " " by Terry 146 00 

♦June 1,1864, " 157 71 

♦Dec. 1, " " by Terry 139 42 

Feb. 28, 1865, " 82 00 

" " " $93 L. T. to coin.. . . 47 50 

June 1, " . " 125 00 

Dec. 5, " " currency 257 00 

Mar. 16, 1867, " 400 00 

May 8, 1868,< " 300 00 

June29, " •< 200 00 

Total $1,93463 

*Mr. Cooke testifies, Book II, pages 8 and 9, that he received "on account 
of Wm. Fullerton" (Fulton), from Judge Moor, of Polk Co., April 10th, 
1863, $40, and from Mr. Allingham the following payments : Nov. 27th, 
1863, $156 ; June 1st, 1864, $157 71 ; Dec. 1st, 1864, $139 50. These pay- 
ments may be the same as those mentioned above ; but, if they are, it is 
difficult to understand why the receipts were given by Mr. May if the 
moneys never passed through his hands, but were transferred at once to Mr. 
Cooke by the parties themselves. As already stated Mr. Cooke testifies that 
Mr. May never paid him on account of insane persons any other than the 
single sum of $325 71 in 1865. Of course if the payments mentioned above 
and those which Mr. Cooke acknowledges having received are identical, they 
should be deducted from the amount of the ex-Secretary's defalcations. 



\ 
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2. Margaret Bagley was sent to the Asylum, from Polk 
County, on the 4th of October, 1869, her husband, Orni- 
thello Bagley, professing himself able and willing to pay for 
her care and medical treatment. Among the commitment 
papers on file in the Secretary's office there is a receipt in 
Mr. May's handwriting acknowledging the payment of $52, 
Nov. 9, 1869, by Ornithello Bagley, " at the hands of J. L. 
Williams," for "care and medical treatment of Mrs. Bagley." 

We learn also from Mr. Chadwick, the present Secretary of 
State, that Mr. Bagley has in his possession receipts from 
Mr. May for payments, besides the one above noted, as fol- 
lows : 

Dec. 11, 1869 $60 00 

Feb. 2,1870 55 00 

March 25, 1870 55 00 

June 7, 1870.. >. 55 00 

July 22, 1870 55 00 

We were not able to obtain copies of these receipts before 
closing this report, owing to the fact that Mr. Bagley never 
answered the letter written him by our clerk. 

3. G. W. Billings was sent to the Insane Asylum from 
Polk County, July 26, 1866, and was discharged Dec. 6, 
1866. The certificate of the County Clerk of Polk County, 
herewith submitted, shows that Emeline Billings was ap- 
pointed guardian of this patient, and that she paid to S. E. 
May, by W. C. Whitson, July 27, 1866, as per receipt on 
file, the sum of $80 00, "for care and medical treatment," 
&c. Whether any more payments were made in this case 
we have not been able to ascertain, Mrs. Billings not having 
answered the, letter addressed to her by our clerk. If no 
further payments have been made we would say in passihg 
that there is still something due the State on account of that 
patient. 
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4. Elmer Wood, of Polk County, was committed to the 
Asylum three times : First, Dec. 13. 1865; discharged June 
20, 1866 ; second, Sept. 21, 1867 ; discharged, Oct. 13, 1867; 
and third, May 9, 1869 ; died, May 31, 1870. The certifi- 
cate of the Clerk of Polk County, herewith submitted, shows 
that Alonzo Wood, guardian of Elmer Wood, paid to Secre- 
tary May, as per receipt on file, June 19, 1866, $247 42. 
This is the only receipt which has ever been filed, and as 
both Elmer and Alonzo Wood are now dead we have not 
succeeded in finding out whether any other payments have 
been made or not. None of the gflardians or administrators 
appointed since Alonzo's death have paid anything. There 
is still, if this receipt covers all that has been paid, a con- 
siderable sum due from Elmer Wood's estate, which is now, 
we are informed, in the hands of John Waymire, of Polk 
County. 

5. John W. Martin was sent to the Insane Asylum from 
Marion County, Jan. 3, 1865, and was discharged April 19, 
1865. The certificate of commitment shows that $80 00 
were deposited with the Secretary of State for the care and 
keeping oft this patient for two months, as required by law. 
This is the only payment we have discovered, as James 
Martin, who was the guardian, is now dead. John W. Mar- 
tin is unable to give any information on the subject, because 
he neglected to have his guardian render any account of his 
trust.* 

6. Rachel Chandler, of Multnomah County, was commit- 
ted to the Asylum Jan. 8, 1867, and is still there. The 

*Mr. Cooke testifies, Book II, page 9, that he received "from Martin, an 
insane person, Dec. 15, 1864, $80 00." Is this the same payment as that 
mentioned in the text ? It seems hardly probable, the dates being so very 
different. If it is it should be deducted from the account against Mr. May. 
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certificate of Judge Marquam, on file in the Secretary's of- 
fice, shows that the pay for two months' care and medical 
treatment was deposited with Mr. May, as required by law. 
No further payments have been made, so far as we can dis- 
cover. The amount of this one was somewhere between 
$75 and $80, as the contract price at that time was $9 00 
per week. 

7. Cyrus St. Clair, (colored) was committed from Mult- 
nomah County, Jain. 9, 1864. As appears by a letter from 
Judge Marquam, on file with the commitment papers in 
the Secretary's office, the patient had $20 00 on his person 
when he was examined, which sum was immediately trans- 
mitted to Mr. May by express. There is probably some 
mistake, as to the name of this person in the papers, as Dr. 
Hawthorne says that no person of that name has ever been 
in the Asylum. Whatever his name was however it is cer- 
tain that Secretary May got the $20 00 on his account. 

8. S. B. Jackson was sent to the Insane Asylum from 
Linn County, Oct. 22, 1871. From the letter of* Judge S. 
A. Johns, of Linn County, which is herewith submitted, we 
learn that he paid to Secretary May, on Jackson's account, 
$92 00. 

9. Jose Domingo Taparoni was sent to the Asylum from 
Grant County, May 16, 1865, and was discharged Aug. 31, 
1865. The certificate of the County Clerk of Grant County 
herewith submitted, shows that the following mentioned 
sums of money were transmitted to Secretary May by Wells. 
Fargo & Go's Express : 

May 21, 1865 $100 00 

July 31, 1865 100 00 

Total $200 00 
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10. Geo. Lotz was sent to the Asylum from Washing- 
ton County, May 9, 1869, and is still there. On the 6th 
day of December, 1869, R. A. Barrett, his guardian, paid 
to Secretary May " for care and medical treatment " of the 
said patient the sum of $116 00. A copy of Mr. May's re- 
ceipt, duly certified by the Clerk of Washington County, is 
herewith submitted. 

11. William O'Neil was sent to the Asylum from Mult- 
nomah County, Jan. 14 1863, and was discharged July 1, 
1863. The certificate of Judge Marquam, on file in the of- 
fice of the Secretary of State, shows that at the time of the 
examination the patient had in his possession $60 00, which 

was transmitted to Mr. May.* 

• 

The aggregate of the sums thus shown to have been re- 
ceived on account of insane persons by Mr. May is $3,242 05. 
Deducting from this sum the amount of Mr. May's only 
payment to the Treasurer of such moneys, to-wit : $325 71, 
we have $2,916 34 as the aggregate of the known embezzle- 
ments of Mr. May, of funds of this sort !f We are satisfied, 
however, that this sum, large as it is, does not include all 
his peculations of this kind. There are many cases in which 
the commitment papers in the State Department show the 
patients to have been able to pay, yet, owing to the defect- 

*Accordiiig to Mr. Cooke's testimony, Book II, page 8, Judge Marquam 
paid him on account of Wm. O'Neil, an insane person, Jan. 16. 1863, $59 25. 
If this is the same payment as the one mentioned in the text it should be 
deducted from the account against Mr. May. We can hardly understand, 
however, how it can be the same, as Judge Marquam says in his certificate, 
that the money referred to in the text was sent, not to Mr. Cooke, but to Mr. 
May. 

f If the payments mentioned in preceding notes are to,be deducted the 
amount would be reduced to $2,293 13. 
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ive records kept in the counties from which they were sent, 
it is impossible tb ascertain what, if any, payments havd 
been madfe to the Secretary On their account. It is highly 
probable, therefore, that in some of these cases Mr. May re- 
ceived moneys of which we have obtained no information. 
Most Of the cases concerning which we were able to learn 
little or nothing, were from Multnomah County. In that 
county, though it sends a larger number of patients to the 
Asylum than any half dozen of the others combined, there 
seems to have been kept heretofore no record whatever of 
the proceedings in such cases, aside from the commitment 
papers preserved in the office of the County Judge. The 
Clerk of the Commission wrote to the County Clerk and the 
present judge of that county, as well as to Mr. Marquam, 
the former judge, for information as to cases sent from there 
but obtained nothing satisfactory, except in one instance, 
that of A. Luther. 

In our investigation of this, subject we have ascertained 
that there has prevailed, to a great extent heretofore, both 
among State and County officers, a sort of loose and sham- 
bling system of management in cases where persons who 
had means, and friends willing to support them, have been 
sent to the Asylum. The law has not, in fact, been enforced! 
at all. Several cases have come to our notice where, ac- 
cording to the certificates the patients had some property, 
and yet no steps whatever were taken to make that prop- 
erty available for their support. In other cases patients 
had relatives and friends who were willing to be responsible 
for their keeping, and yet not one cent was ever collected 
from them. Of course this ought not to be so. 

It has been somewhat common, too, for the money due 
the State for the care and treatment of insane persons to be 
15 
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paid to Messrs. Hawthorne & Loryea. This is entirely 
irregular and unsafe. Payments in such cases ought to be 
made to the Secretary of State alone. If they are not, great 
confusion will often arise. Indeed, if money is paid to the 
authorities of the Asylum, it gives them the power of vir- 
tually deciding for themselves whether they will account for 
it or not. The Secretary has no means of telling, in such 
cases, whether the contractors are receiving double pay for 
patients or not. 

While we are on this subject we will say, though it is 
something of a digression, that we have discovered one or 
two instances in which moneys were paid to parties con- 
nected with the Asylum at Portland that were never ac- 
counted for so far as we could learn. 

In the case of Elmer Wood the certificate of the County 
Clerk of Polk County shows that on the 19th of June, 1866, 
the sum of $24 was paid to Messrs. Hawthorne & Loryea. 
In the account of those gentlemen filed Sept. 1st, 1866, 
being the next one after this transaction, no mention is made 
of this payment. On the contrary a full charge is made for 
Elmer Wood from the first of the quarter until June 20th, 
the date of his discharge. 

The same certificate shows that D. W. Allingham paid to 
A. M. Loryea, Nov. 30th, 1864, $307 in currency, on account 



of the "care and medical treatment" of Wm. Fulton. 
There is no deduction, however, in the account of Messrs. 
Hawthorne & Loryea, filed that day, nor in any subsequent 
account, because of this payment. In all those accounts 
full time is charged regularly for William Fulton. 

Mr. Allingham also stated to our Clerk that he paid to Dr. 
Loryea some time in June, 1864, $25 on the same account. 
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This payment is not mentioned in the next quarterly account 
of Messrs. Hawthorne & Loryea. 

If, as these quarterly accounts seem to indicate, these 
payments have never been deducted from the claims of 
Messrs. Hawthorne & Loryea against the State, the matter 
ought to bd brought at once to the notice of the courts, so 
that the guilty party may be punished. 

XXVI. We find that Secretary May was guilty of an- 
other act of embezzlement which on account of its magni- 
tude is absolutely startling. The facts of this case were 
discovered first in the course of an investigation in the Ex- 
ecutive Department into the condition of the 5 per cent, 
accruing to Oregon, from the net proceeds of the sales of 
the public lands, under the Act of Congress approved Feb- 
ruary 14th, 1859. ' 

It seems that on the 10th of July, 1867, the 5 per cent, 
account of Oregon was adjusted at the Treasury at Wash- 
ington, and a balance of $3,566 79 was found to be due the 
Statq. A communication was immediately transmitted 
from the Comptroller's office to the Governor, inform- 
ing him of this fact and requesting him to authorize some 
one to receive the money. When this communication came 
to hand Mr. May was acting Governor, in the absence of 
Governor Woods, and he immediately returned his certificate 
authorizing the payment of the money to the "Russell 5f 
Ervnn Manufacturing Company" or order. Thereupon war- 
rant No. 2085, dated Nov. 27, 1867, and payable to the said 
Company, was drawn upon the Treasury at Washington for 
the above-mentioned sum of $3,566 79. Upon this war- 
rant the money was collected by the "R. & E. Mfg. Co." 
and held subject to Mr. May's order. On the 22d of July, 
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1868, the 5 per cent* account was again adjusted and an- 
other balance of $1,857 46 was found to be due the State 
of Oregon. When the communication announcing the fact 
was received at the Executive Office, Mr. May happened 
again to be^ Acting Governor, and on his order this sum was 
also paid to the ''Russell if Erurin Manufacturing Company" 

Not one cent of either of these sums was ever paid into 
the Treasury of Oregon. This fact appears from the Treas- 
urer's books. A certificate to that effect was furnished to 
the Governor by the present Treasurer, Mr. Fleischner, and 
is now on file in the Executive Office. The whole amount 
of $5,424 25 was appropriated by Mr. May to his own use. 
It was all disbursed on his orders by the "R. & E. Mfg. Co." 
Some of these orders, it is true, were for the payment of 
State claims, but in all tffoRe cases the Secretary promptly 
drew his warrants upon the Treasury and reimbursed him- 
self in gold. 

To show how some of this money was disbursed we pre- 
sent here the following copy of a letter from the ** R. & E 
Mfg. Co.," which is now on file in the Executive office : 

< 'J. W. STOW, at San Francisco. 
Office of the Russell A Erwin Manufacturing Company, 

' San Francisco, Sept. 18, 1871. 

£on. L. F, GROVER, Governor of Oregon, Salem :— 

Dear Sir : 

Your's of 31st ult. at hand, but the writer has 
been so occupied that he could not attend to it. 

Mr. May sends the amount of $3,566 70, under date of 
Oct. 19, 1867, and in his letter requests us to pay 'Herring 
& Co. for safe for the State of Oregon,' $1,450 62, which 
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was duly paid by our N. Y. house, and the voucher for- 
warded t.o Mr, May. We were also instructed to pay out 
another amount, ($560, gold,) to a Mr Mayer, of this place, 
but whether for personal or State purposes we were not 
ac| vised. We paid out, the balance of this first remittance 
upon Mr. May's orders, partly for merchandise, partly to 
outside parties, and partly to himself, 

The secon<ji remittance was under date of May 12, 1869, 

and from this we were ordered to pay Messrs. Banks & Bros., 

of N. Y., 'for books for the Library of the State of Oregon' 

the sum of $766 09, and commission for purchasing same, 

$38 10. The expense of collecting said draft was some 

$10. Part of the amount of each draft was reduced to gold 

(they being for currency) and disbursed here under Mr. May's 
orders. 

We would send full copies of Mr. May's letters, but they 
throw no light on the matter further than that given above. 

There seems little doubt that a portion of these funds 
were used for Mr May's personal use. 

If we can be of any further use in the investigation of 
the matter, we shall be pleased to respond. 

We may add that a part of the money went to pay for 
hardware for his house, and we also paid for some plated 
ware ordered by Mr. May from New York, and we think 
marked as for him. 

Very respectfully, 

The R. & E. Mfg. Co. 
J. W. STOW, 
Attorney." 



118 KEPOBT OF 



As to tbe safe here mentioned as having been paid for out 
of this money, we find that — probably as soon as the vouch- 
er reached him — Mr. May drew a warrant for the amount, 
presented and had it paid. This warrant was dated April 
24, 1857, and numbered 897, and is included in the "Ab- 
stract of Warrants" in the Secretary's report for 1868. It 
was paid by the Treasurer on the day it was drawn. The 
money obtained upon it, which was gold, was used by Mr. 
May, of course, as his own. It may be that he really 
thought it was his because it was meant to replace a loan 
that he had made to the State out of the funds in San Fran- 
cisco which he had already converted from public into pri- 
vate property. He was capable of such reasoning. 

As to the books for the State Library, it will be seen by 
examining the Secretary's report for 1868, that the amount, 
in gold, necessary to pay for them had already been drawn 
from the treasury by Mr. May, by warrant No. 937, dated 
July 10th The amount of the warrant was only $600, it 
is true, but this reduced to currency, at the then existing 
rate, would just about make $766 09. It seems, however, 
that though Mr. May got the money for the payment of this 
bill in July, 1868, he did not, in fact, pay it until some time 
in 1869, and then did so out of the money in San Francisco, 
as indicated by Mr. Stow's letter. That the lot of books 
mentioned in warrant No. 973 is the same as that mentioned 
by Mr. Stow is certain, from the fact that the State has 
only purchased one such lot within the past four or five 
years. 

Thus we see that at one grasp Mr. May embezzled public 
money enough to cover more than half his official bond. His 
other peculations, numerous and great as they are, sink almost 
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into insignificance in comparison with this transaction. A 
few such defalcations would bankrupt the State. 

In concluding our observations upon the official conduct 
of the late Secretary of State we would earnestly recom- 
mend, in view of the many instances of embezzlement of 
public moneys by him which have been discovered, that 
immediate steps be taken to ascertain the exact amount 
which he has thus appropriated, and to bring action upon 
his official bond to recover the same. Of course his bond 

» 

. . • s 
will not cover his delinquencies if our surmises are correct, 

but it will at least partially reimburse the Treasury for the 

losses it has sustained through him. We earnestly hope 

that there may be no further delay in this matter. 



GOVERNOR. 

♦ 

I. We find that the late Governor, George L. Woods, was 
guilty of gross neglect of his official duties by absenting 
himself from the State, for long periods at several different 
times during his term on business of a private nature. 

Governor Woods indulged very largely in this practice as 
is already well known throughout the State. It is a matter 
of common notoriety that he spent a considerable portion 
of his time outside of the State. We have already, in speak- 
ing of the conduct of the late State Treasurer in this re- 
gard, expressed our opinion fully as to this practice of ab- 
senteeism on the part of State officers. We do not deem it 
necessary therefore to repeat our observations on that sub- 
ject, but content ourselves with referring to what we have 
already said. 
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II. It is also in etidenee that Governor Woods in viola- 
tion of his duty to the State engaged with others in a con- 
spiracy by which the Legislature of 1858 was disrupted 
before the conclusion of the regular business of the Session, 
and before the usual appropriation bills had been passed. 
Indeed we have reason to believe that he was the ring-leader 
in that conspiracy, and that those members of the House 
who resigned and broke the quorum of that body acted at 
his instigation. The facts concerning this conspiracy do not 
need to be detailed here^since they are matters of common 
State history. Governor Woods' connection with the mat- 
ter is perhaps equally notorious but in proof of it, if proof 
is necessary, we refer to the evidence of Mr. John Minto, 
pages 20, 21, 2d and 23, Book II of Depositions ; to that of 
Mr. T. McF. Patton, page 69 of the same book ; to that of 
Col. I. R. Moores, pages 84 and 85 of the same book, and to 
that of Mr. T. W. Davenport, pages 111 and 112 of the 
same book. 

The results of that conspiracy are yet fresh in the recol- 
lection of the people. It is well-known how the failure to 
pass the usual appropriation bills depressed the public credit 
and increased the expenses of the State. Indeed its evil 
consequences are even yet occurring, and yeats will elapse 
before the end of them is seeti. Out of thejpremature 
disruption of the Legislature of 1868 grew the distasteful 
duties of this Commissioii. The exorbitant claims against 
the State which we have been compelled td disallow in 
whole or in part, were the outgrowth of the conspiracy 
referred to. Hence the holder of every warrant cut down 
by this Commission has a souvenir of that conspiracy. In- 
deed the loss occasioned to individuals as well as to the 
State by the failure to pass the appropriation bills at the 
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session of 1868 can hardly be calculated. Just so far, there- 
fore, as the late Governor was concerned in bringing about 
that condition of affairs, just so far was he guilty of disre- 
gard of his duty to the State and to the people at large. 

HI. We find also that Governor Woods was guilty of 
violating Sec. 12 of Article V. of the Constitution of the 
State by persistently refusing to call the Legislature together 
in extra session, when the public interests urgently demanded 
it, and though his fellow-citizens united in earnestly request- 
ing him so to do. The language of Section 12 is : 

"He may, on extraordinary occasions, convene the Legis- 
lative Assembly by proclamation and shall state to both 
Houses, when assembled, the purpose for which they shall 
have been conveyed.'' 

In our judgment that Section makes it the imperative 
duty of the Governor to so convene the Legislature when- 
ever occasions arise rendering it necessary. In the case 
under consideration, therefore, since the State was practi- 
cally without money to carry* on its operations, though its 
Treasury was full, and since there was thus the most press- 
ing need for legislation, the duty of the Governor was to 
call an extra session of the Assembly in order that the pro- 
per appropriations might be made. Heiice every hour that 
he refused so to convene the two Houses he was guilty 
of a flagrant violation of his official duty and oath. 

In connection with this matter also he violated another 
provision of the Constitution. Section 17 of Article V. 
says, speaking of the Governor : 

u He shall issue writs of election to fill such vacancies as 
may have occurred in the Legislative Assembly." 
10 
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Id this case the vacancies in <jne branch of the 
Legislature were so numerous as to break the quorum. 
And yet though the Governor was apprised of those vacan- 
cies as soon as they occurred and was requested to call elec- 
tions to fill them, he steadily refused to do so. Thus the 
State was left for two years without a Legislature though 
the intent of the Constitution is that it shall always con- 
tinue in being. 

The violation of this provision of the fundamental law, 
by Governor Woods, was just as clear and palpable as the 
provision itself is. Nor was there anything that could Jus- 
tify it. No excuse was ever offered for his conduct in this 
particular, and none can be offered. 

IV. It is well known also that Governor Woods during 
his term grossly abused the discretionary power vested in 
him as the Executive of the State by Section 14 of the 
Fifth Article of the Constitution, by granting wholesale 
pardons to convicts an the Penitentiary without reporting 
the reasons therefor -to the Legislature. The fact of such 
pardons having been granted fully appears in the record of 
the prison, while the fact that the reasons therefor were 
never reported to the Legislature is a matter of common 
notoriety. A multitude of such pardons were issued in the 
last two years of his term, many within the last few days. 
Yej; the only account of them which he gives in his last 
message is to append to the name of each convict pardoned 
the brief statement that he was "pardoned on petition," or 
the like. Now we submit that the Constitutional provision 
requiring the Governor, in the case of each pardon issued 
by him, to report to the Legislature "his reasons for grant- 
ing the same," meant to have something more appear as the 
ground therefor, than the laconic statement that it was on 
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petition. It is presumed that the Executive will not issue 
pardons except for good reasons. He has no right to grant 
them merely because he is petitioned to do so. Hence when 
Gov. Woods reported to the Legislature that he had par- 
doned this, or that man, "on petition," he gave in fact no 
reason for his clemency. 

V. Governor Woods was also guilty of usurping the func- 
tions of County School Superintendents by issuing certifi- 
cates to teachers contrary to law, and by taking the fees for 
such certificates. The law provides, Section 36, page 0*44, that 
"teachers may, in case the County Superintendent does them 
injustice, apply to the Superintendent ot Public Instruction, 
who is hereby authorized to issue certificates to teachers hav- 
ing the same force, &c." Hence on an appeal from the County 
Superintendent, the Governor as Superintendent of Public 
Instruction may lawful lynssue certificates. ' Governor Woods, 
however, did not wait for any such appeals. He was in the 
habit of issuing certificates to all applicants, whether they 
hadbeen before the Superintendent of the proper county or 
not. In many cases, also, if not in all, he did not even ex- 
amine the applicants, contenting himself with merely re- 
quiring the payment of the fees for the certificates. .That 
was the only condition. Thus he deprived some of the 
County Superintendents — who are but poorly-paid officers 
at best— of one of the principal sources of their revenue 
and at the same time sent out many unqualified persons to 
teach' school. 

VI. He was also guilty during his term of office of inter- 
fering unduly with the Legislative Department of the State 
government by endeavoring to influence and control mem- 
bers of that body in the discharge of their duties. A nota- 
ble instance of this was his too successful attempt to induce 
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a sufficient number of members of the Legislature of 1866 
to resign, to break the quorum of that body. In his anxiety 
to accomplish this purpose he even went into the private 
caucuses of members of the Legislature and made inflam- 
matory speeches to influence them in their action. Who 
ever heard before of the Executive . officer of a State so far 
forgetting what was due to his position as to participate in 
a Legislative caucus ? But this was not the only instance 
of this sort in Gov. Woods' administration. It is notorious 
that whenever the Legislature was in session he became a 
common lobbyist. He literally haunted the halls of the 
two houses. On one occasion indeed he had the bad taste 
to sit within the bar of the Senate while one of his vetoes 
was under debate, and to bandy words with a Senator who 
was discussing the question. 

VII. He was constantly in the habit of committing a spe- 
cies of peculation by incurring large bills of expense in the 
name of the State for buggy-hire, under the pretence that 
the Yebicles so hired were intended for the public service, 
when the same were in fact used in many cases for his own 
private purposes. There are now on file in the Secretary of 
State's office vouchers in favor of 0. Wiswell, for hire of 
carriages for t^he use of Governor Woods, in visiting the 
Penitentiary during the last two years of his term, which 
amount in the aggregate to the sum of $705 50. Yet the 
distance from the Executive office to the Penitentiary was 
not over a mile and a half ! The fact is, however, that the 
vehicles obtained of Mr. Wiswell by Governor Woods were 
not used exclusively in visiting the Penitentiary officially. 
Generally,Jndeed, they were used for his own private pur- 
poses. Only a small part of the whole sum of $705 50 was 
actually for the hire of carriages for the Governor's official 
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visits to the Penitentiary. A mere cursory glance at the 
testimony will be sufficient to make tips apparent. 

Major Berry, the late Superintendent of the Penitentiary, 
testifies page 17, Book I, that Governor Woods visited that 
institution, altogether "on an average of about eight times 
per quarter," and that he did not know how many of those 
visits were official and how many not. 

Mr. Wis well testifies, page 8, Book I, that the price of a 
single horse and buggy during the past four years was $5, 
and that the price of a double team and buggy was $7 per 
day. 

If, then, the visits \?ere all official, and were as numerous 
as Major Berry testifies, and if a double team and buggy 
were used every time, even then the bill would only amount 
to about $450 for the whole two years. But it is not at all 
probable that so many, or half so many, official visits were 
paid by him, or that he took a double team at every such 
visit. 

It is certain that it was not necessary for Governor Woods 
to visit the Penitentiary so often. All the good that he 
ever accomplished by going there could have been done in a 
very few visits. From his own testimony and that of Major 
Berry we gather that he never learned anything nor sug- 
gested anything as to the management of the Penitentiary 
at any time when he was there. * 

From all this we conclude that his official visits were, and 
needed to be, but few. Hence by far the greater part of 
the whole sum of $705 50 mentioned above was expended 
by Governor Woods for private purposes. It was in fact a 
species of deliberate peculation on his part. 
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VIII. We find that he was also guilty, in another in- 
stance, of peculation by purchasing of Messrs. Parmenter & 
Babcock in October, 1868, a book-case of the value of about 
forty dollars, for his individual use, having the same charged 
to the State. This book-case he never turned over, nor of- 
fered to turn over, to his successor. In fact it was never in 
the Executive office. As soon as it was completed it was 
taken home to Governor Woods' house and was kept there. 

Having ascertained these facts in regard to the matter the 
Commission of course refused to allow this item in Messrs. 
Parmenter & Babcock's bill, but left it to be recovered off 
Ex-Governor Woods individually. Subsequently we learned 
that on the occasion of the sale of the late Governor's prop- 
erty, preparatory to his leaving Oregon, Messrs. Parmenter 
& Babcock being unable to collect off him the price of the 
book-case were compelled to take it back. 

But though the attempt to make the State pay for^this 
book-case was thus frustrated the criminality of Gov. 
Woods in the premises was not lessened by that fact. He 
carried the affair as far as he could towards completion, and 
but for the veto interposed by this Commission the bill would 
have been paid by the State. It had already been audited 
and allowed by Secretary May, and a warrant had been 
drawn for it. 

m 

• IX. We notice also, in passing, an instance of petty but 
habitual embezzlement of which Governor Woods was 
guilty during his term. Michael Walther, the State Janitor, 
testifies, page 210, Book I, that throughout the whole four 
years Governor Woods obtained coal oil for family use from 
the 8tate supplies. We call attention to this matter not 
because i\ is of any particular importance in itself, but be- 
cause it illustrates very well the late Governor's official char- 
acter. 
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X. Governor Woods failed to keep, or if he kept, failed 
to turn over to his successor any proper records of the 
doings of the Executive Department during his term. No 
books were kept by himself or by his Private Secretary 
showing the transactions of the office. Nay, more than 
that, he permitted the papers and documents in the office, 
which had been accumulated and preserved by his predeces- 
sors, to become scattered and lost. Hence it would now be 
utterly impossible from any papers in the Executive office 
to obtain a connected account, or indeed any account, of 
what has been done in that department since Oregon be- 
came a State. 

On this point we cite the following from the deposition 
which is herewith submitted of Mr. H. H. Gilfrey, Private 
Secretary to Goverpor Grover : 

"Question. Give a statement- of the condition of the 
Executive office when turned over by Gov. Woods to Gov. 
L. F. Grover ? 

Answer. No official records belonging to the Executive 
office were turned over ]^y Gov. Woods to Gov. Grover. 
Some military and railroad maps that should have been filed 
in the Executive office were found in one of the old lumber 
rooms back of the Secretary of State's office. Not even a 
book containing official (correspondence) of the Governor 

was in the office. But a few days ago a book-record of the 
official letters of Governor Whiteaker was found in the old 
lymber-room referred to abovA There are not any copies of 
the official letters (if any were written) of Gov. Gibbs or 
Gov. Woods in the Governor's office. A few petitions for 
pardons of convicts in the penitentiary were turned over by 
Governor Woods, but no other papers of a public character. 
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Gov. Woods turned over only one book in the Executive 
Library, to-wit : the Statutes of the State." 

Thus owing to the criminal misconduct of Gov. Woods, a 
most important part of the official history of our State is 
wholly lost. The only record we have of the doings of the 
past twelve years in the Executive Department of the State 
is embraced in a book of copies of official letters covering a 
part of one term f A pleasant condition of affairs, truly ! 

XI. We also learn from the testimony that Gov. Woods 
failed to prescribe any rules for the government of the Pen- 
itentiary, as seems to be required by the concluding clause 
of Sectiofi 4 of the law as found on page 835 of the Code. 

According to his own testimony and that of Mr. Berry, 
he exhibited an anxious interest in the welfare of that insti- 
tution, but that interest unfortunately did not take this or 
any other practical turn. He says that he gave "much of his 
time and attention" to the conduct of the prison, and yet he 
left the Superintendent, as that gentleman testifies, page 16, 
Bood I, to make all the rules and, so far as we can ascertain, 
did not himself offer even a suggestion about the matter. 

XII. Another instance of flagrant misconduct on the 
part of Gov. Woods, was the employment by him, in certain 
cases, of private persons to discharge important duties im- 
posed upon him. One fact of this sort was his appointment 
of one T. A* Wood to act in his stead as one of the Commis- 
sioners under the law for the improvement of the State Lands 
in Union County, which is found on page 77, of the Session 
laws of 1868. This employment of Wood was not only 
reprehensible on general principles, but was an actual and 
flagrant violation of the law. The act referred to expressly 
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made it the "personal" duty of the Governor with the other 
Commissioners to car^y out its provisions. The duties de- 
volved upon the Commissioners by the law, also as they 
were not merely ministerial- but involved the exercise 
of discretion, could not properly be performed by a deputy 
or agent. The law-makers then trusting in the judgment 
of Governor Woods imposed upon him these duties, and he 
had no right, legal or otherwise, to shift the burden upon 
another. 

XIII. In our judgment Governor Woods ought to be 
held morally accountable for the embezzlement by Secre- 
tary May, of the money belonging to the 5 per cent. fund. 
That was in fact a transaction of the Executive Department 
and could never have taken plq,ce without some fault on the 
part of the Governor. If he was absent from the State when 
it was consummated, .then he is to blame for it, because he 
could have prevented it by being at his post ; if, on the 
other hand, he was in the State when it was done he is to 
blame for it, because, in that case, he must have connived 
at it. In every view of the matter, therefore, Governor 
Woods must be regarded as to some extent responsible for 
this crime. 

There are some features of the transaction which seem to 

indicate that it was in fact the result of a conspiracy between 

Governor Woods and Secretary May, and that they divided 

the spoil. On any other hypothesis it was certainly a most 

remarkable circumstance that the Governor happened to be 

away when both those warrants camel It really looks as if 

the whole thing was deliberately contrived, in order to make 

Secretary May a cat's-paw to rake this chestnut out of the 

fire. 

17 
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XIV. The evidence herewith submitted discloses the 
fact that Governor Woods was guilty, in one instance, of 
the flagrant wrong of demanding and receiving pay from 
private parties for the performance of an official duty. It 
appears that, as a consideration for his acceptance of the 
Oregon Central Military Road, he demanded from the Com- 
pany the payment of five thousand dollars, and the circum- 
stances indicate that he actually received what was equiva- 
lent to a very considerable sum, for it. There can be no 
reasonable doubt about this matter. The circumstance re- 
lated in the deposition of Dr. W. H. Watkins, of Portland, 
prove it clearly enough for all practical purposes. 

This act of Governor Woodjs deserves the severest cen- 
sure. No honest man would have done such a thing. There 
is no view of the affair which will excuse it. If the road 
was worthy of acceptance Governor Woods had no right to 
dediand of the company any fee for approving it. On the 
other hand, if it was not worthy of acceptance, no amount 
of money should have induced him to approve it. Indeed, 
it matters not what the character of the road was, his con- 
duct with reference to it was contemptible. 

It is to be noticed, also, in connection with this matter 
that the consideration paid satisfied the late Governor that 
the road was an excellent one, without any examination of 
it. He testifies himself, Book I, page 122, that " he never 
passed over any part of the road in person.'' On the con- 
trary, as he says, he relied upon the representations of 
others. Probably it never occurred to him that Congress, 
by stipulating that the road should be accepted by the Gov- 
ernor of Oregon, intended to avail itself of his judgment as 
to the character of it, and supposed, of course, that he would 
examine it before pronouncing his opinion. 
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Nothing could reveal more clearly than this little transac- 
tion, Governor Woods' official character. It presents to 
view the most striking feature of that character, by showing 
that he was always — to use a rather vulgar, but very apt 
phrase—" on the make." 

In concluding our observations upon the official con- 
duct of the late Governor, we desire — although it does 
not come, perhaps, strictly within the scope of our in- 
vestigations — to mention one or two facts which we 
have stumbled upon concerning the former Adjutant- 
General and his department. We deem this appropriate, 
because, in fact, this office is but a branch of the Executive 
Department. The Governor is therefore, to a considerable 
extent, responsible for th^ official conduct of the Adjutant- 
General. 

1. One little circumstance concerning the late Adjutant- 
General appears in the testimony, to which we call atten- 
tion, not for its intrinsic importance, but as indicating the 
loose notions of right and duty which have in the past few 
years crept into the public service of the State. We give 
the incident in the words of a witness, Mr. J. K. Gill, who 
testifies on pages 126-7, Book I, as follows : 

"Question. State in this connection if you know whether 
it has been the practice with the officers in the different de- 
partments to whom you have furnished goods on account of 
the State, to turn such goods or property over to their suc- 
cessors ? 

Answer. I don't know,, except in one instance, whether 
they have or not. In that instance I furnished to C. A. 
Reed, Adjutant-General, a day or two before he went out 
of office, last September, two gold pens, worth $16 50 or 
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$17 50. I was requested to charge the same to the State, 
and did so. Upon presenting my account to be audited by 
the present Secretary of State, he declined to allow me for 
the pens, for the reason, as he stated, that he was not satis- 
fied that Gen. Reed had turned the same oyer to his succes- 
sor in office. I instituted inquiry, by calling upon Gen. 
Reed, who informed me that he had not turned over the 
pens to his successor, and that he did not propose to do so, 
as he understood it was not the practice fa turn over such 
things to one's successor in office Thereupon I made out a 
new bill, leaving off the charge for the pens, which bill was 
audited by the Secretary of State.' 



» 



Here we find Gen. Reed, after having drawn a salary of 
$800 00, annually, for four yea*, in an office which was 
almost a sinecure, providing himself with a gold pen at the 
expense of the State, just as he is about no leave the office. 
There could have been no pretence then, that the pen was 
needed to perform his official duties because those duties 
were substantially ended. Gen. Reed was not really to 
blame for this little irregularity. He was simply led off by 
those peculiarly loose ideas concerning such matters which 
have lately become prevalent among public officers. 

2. We find that the late Adjutant- General permitted 
the property belonging to his department to be scattered 
over the State and squandered. Of the immense quantities 
of arms and military stores which were purchased and other- 
wise obtained while Gen. Reed was in office, no satisfac- 
tory account can be given. Very little of such property, 
comparatively speaking, and that in a most deplorable con- 
dition — was turned over to the present administration. On 
this poigt we cite the following from the deposition, here- 
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with submitted, of H. H. Gilfrey, private Secretary to the 
Governor : 

" Question. Give a statement of the amount of camp 
equipage and arms turned over to the State authorities by 
the outgoing administration. 

Answer. No camp equipage of any considerable amount 
was turned over to the State authorities. . There were a few 
old rusty muskets and sabers, and one disabled brass cannon 
and one good one, but none of any practical value, except 
the good cannon turned over. The records of the Board of 
Military Auditors show that 90 tents, costing the State in 
the aggregate $1,800 in coin, were made for the militia, not 
one of which were turned over by the old officers. They 
are now scattered all over tie State and are in the hands of 
the captains and volunteers who composed the Oregon Vol- 
unteer Militia." 

And so the grand military system organized a few years 
ago in Oregon, with all its costly trappings, has vanished 
like a troubled dream. After a " brief but glorious " cam- 
paign or two, the rank and file of that mighty army " folded 
up their tents, like the Arab, and silently stole away," while 
some of the doughty leaders staid behind and " stole away." 

All that the people of the State Ijave left, therefore, to 
remind them of it is this "beggarly account" of "rusty mus- 
kets and sabers," together with some vivid but disagreeable 
recollections of the taxes they had to pay to build it up and 
maintain it. But though there may be no very pungent 
sorrow for the loss of the army itself, it is to be regretted 
that its arms, equipments and stores have disappeared also. 
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BOARD OF SCHOOL LAND COMMISSIONERS. 

* 

I. We find, upon investigation, that the late Board of 
School Land Commissioners almost wholly failed to perform 
the duties imposed upon them. No proper books were kept, 
not even those actually required by the law. These is no 
record even of the deeds made by the Board. For the last 
two years of their term they did nothing it seems, but locate 
a few lands and receive and file a lot of applications. Men 
were permitted to go upon the school and other lands, and 
to make and maintain settlements, without paying therefor 
as the law directs. On the flimsy pretense that there was 
not clerical aid in the office sufficient to transact the busi- 
ness, the Board, as a Board, generally refused to receive 
payments upon lands, though ft is on record that some of 
the members were somewhat more yielding, and did a little 
business of that sort on their own invidual account. Thus, 
while settlers on these lands have had the use of them, the 
State has derived no benefit from the sales, the money being 
still unpaid. In many' cases too those who thus made ap- 
plications to purchase never intended to do so, and have not 
done so. They merely designed to "squat" on the land for 
a while, and then to leave it when the purchase-money was 
demanded of them. And the Board, by failing to require 
prompt payment, enabled them to carry out their purpose. 
Besides this, double applications were, in many case, filed 
upon the same land. The contents which thus arose were 
not decided by the late Board, but were left over for the 
action of the present officers. Indeed the former Board did 
nothing but accumulate business for their successors to tran- 
sact. And this unfinished business has very largely occu- 
pied the attention of the present Board since they came 
into office. Many of the old matters are indeed still pending. 
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To show Jjow far the old Board failed in their duty in 
this regard, and the confusion in which they left the affairs 
of the office, we cite the following from the testimony of T. 
H. Cann, Esq., the present clerk of the Board. On page 
106, et seq. 9 of Book II, Mr. Cann says, in answer to a ques- 
tion : 

" I have been connected with the Board ever since Sept. 
14, 1870. I have found in the office, since I took charge, a 
tract, sales and cash book for the counties of Lane, Benton 
and Linn, a similar book for the counties of Marion, Polk and 
Clackamas, and another for the counties of Yamhill, Wash- 
ington, Multnomah and Columbia : a book of indemnity se- 
lections, a book entitled Applications for State Lands ; a 
book of University selections ; lists of the various selected 
lands in the State, and a set of township maps with the 
School, University and State Lands neatly marked on them. 
I received from Mr. Moores, the former agent, about a thou- 
sand filed applications on the different classes of lands, 
School, University and State, in this land district, and pro- 
bably six hundred belonging to the La Grand District. 
These applications were filed away as of the respective 
townships where they belonged, as a general thing in a very 
neat way. But few payments had been made on any of 
these applications. The majority of payments made on 
lands was made from Lane County, and in the shape of 
County Treasurer's receipts. These receipts, together with 
p\\ similar ones, I found enclosed in their respective applica- 
tions. The former agent, Mr. Moores, informed me that he 
had refused to receive money, but in some instances small 
amounts had been forwarded to him. He said he would 
turn the same over to me, which he did so far as I know. 
He told me that when I commenced receiving money I 
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would have to open a cash-book. I understood him to say 
that the reason he would not receive any money was because 
the Board did not order him to. He said * he couldn't get 
any thing out of that man Woods.' Mr. Moores also turned 
over to me a lot of blank deeds, mortgages, bonds, &c. The 
Board had bonded considerable lands and had sold consider- 
able. We have no record of any deeds that the former 
Board made." 

Of course this method of conducting the business of this 
important office was altogether in violation of law. The 
Board in fact acted as though there was no law to govern 
them. They made their own rules to guide them in some 
cases, and in others acted without any. 

II. To be consistent, we presume, in their contempt and 
disregard of law they paid no heed whatever to the Act 
of 1868, requiring them to pay over all moneys in their 
hands arising from the sale of school and university lands 
to the treasurers of the counties in which those lands are 
located. They, on the contrary, retained all such moneys 
in their own hands, thus giving Mr. May, one of their num- 
ber, an opportunity to obtain that singular "loan" of which 
we have spoken. 

Aside from the fact that public officers should not be per- 
mitted in any case to violate explicit law there are peculiar 
and urgent reasons why this provision of the Act of 1868 
should be strictly carried out. It is but naked justice to 
the several counties that they should have the management 
of the funds arising from the sale of school and university 
lands in their midst. This distribution of the funds would 
also be advantageous to the State at large. To permit such 
an immense amount of money to be concentrated in the 
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hands of three men at the State capital would jeopardize 
the funds themselves, and would give a dangerous power to 
those having the management of them* 

It would jeopardize the funds, because, in our judgment, 
the officers constituting the Board are not under one dollar 
of bonds as members of such Board. It is true that two of 
them are required to give undertakings upon entering into 
office; but those undertakings are not, and were not intended 
to be, a sufficient security for the safe keeping of these par- 
ticular funds. It was not designed that they should have 
the management of this money. To show that the under- 
takings referred to are not a sufficient guaranty for the safe- 
keeping of those funds we have only to menti'on that a ma- 
jority of the Board under the late administration were only 
under bonds to the amount of $10,000. The Secretary gave 
bonds to this amount and the Governor gave none at all. 
The only heavily bonded officer was the Treasurer and he, 
of course, was a minority of the Board. And besides this, 
as the Governor has the approval of the Treasurer's bonds 
as well as those of the Secretary, it would be possible, if 
the members of the Board desired to conspire together, to 
make away with this money, to so arrange it that the ag- 
gregate amount of official undertakings of the whole Board 
would be comparatively a trifling sum. 

Besides, to leave the management of these important 
funds to this Board at the capital, would be as we have said 
to give them dangerous power. Money is, the great politi- 
cal lever, and by the judicious use of such an amount of it 
the Board could control the State. By loaning put the 
funds with an eye to obtaining political power they could 
in a few years build up an army of sycophants which it 

would be almost impossible to resist. 

18 
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These facts render the conduct of the late Boarc[, in dis- 
obeying the act of 1868, even more reprehensible than, an 
ordinary violation of law. 

m. We find also that the former Board were guilty of 
oaning the funds in their hands on inadequate security. 

One case of this sort was that of the "loan" — if we may 
call it a loan — to Mr. May, himself a member of the Board. 
The security in that case was looked upon as very doubtful 
by many, though . by extreme and unexpected good fortune 
the present Board have been able to sell the property for 
the full amount of the debt. 

Other cases also are mentioned in the deposition of Mr. 
Cann, the present clerk of the Board. He says, page 108, 
Book II : 

*'The law requires that when moneys are loaned either 
by County Treasurers or by the Board, certificates must be 
taken, showing that the lands offered and accepted as secu- 
rity are worth three times the amount secured on them over 
and above improvements. Among the first things to which 
my attention was called when I entered the office was the 
condition of • the school and university finances. I accord- 
ingly addressed letters to the Treasurers of the various 
counties, requiring them to make full reports of the condi- 
tion of those funds in their counties. I found that in some 
of the counties, for instance Benton and Yamhill, large sums 
had been loaned from the funds mentioned, which the State 
was likely to lose, owing to inadequate security. I was of- 
ficially informed by the Treasurer of Benton County that 
the State would probably lose one-half of the School and 
University Funds loaned in that county. In that and other 
counties notes had been allowed to run a long time, and the 
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interest had been permitted to accumulate without any pay- 
ments being made. In one case a note for $6,000 had been 
let run until the interest amounted to $2,000, or thereabouts , 
on security that is deemed somewhat unsafe by some mem- 
bers of the present Board. 

Question. Name some of the cases which have come to 
your knowledge where the funds have been loaned upon in- 
adequate security? 

Answer. I know of one or two instances. One is the 
note of Gen. Joel Palmer for $6,000, the interest of which 
amounts now to $2,000, or about that sum. The money 
for which that note was given was loaned at Salem by the 
Board, Messrs. Woods, May and Cooke. Another instance v 
is that of a loan of $3,500, made in April, 1866, to James 
and T. B. Ricky, upon which no interest had been paid at 
the time the present Board took charge. In both these in- 
stances the security is of such a character as to give the 
present Board considerable uneasiness. Those are the only 
particular instances I can mention." 

i 

In fact the security in almost every case, if not in every one, 
was wholly inadequate, considering it in the light of the law 
of 1865, providing "for the loaning of Common School 
Funds. By the terms of that law it is required that every 
such loan shall be secured by a mortgage on real estate 
of the value of three times the amount loaned. We might 
say, with perfect safety, that there was no instance in which 
the security taken by the late Board came fully up to this 
standard. Certainly in the majority of cases the security * 
was not of much more value than the amount loaned. 

IV. In addition to this the late Board, as will be seen 
from the testimony of Mr. Cann, quoted above, frequently 
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neglected to enforce prompt payment of the interest on 
these School and University fund notes. We observed sev- 
eral notes, in the course ot our examination of those matters' 
upon which no interest had been paid for two or three 
years. The law of 1865, above referred to, requires interest 
to bexollected annually. This is certainly seldom enough ; 
and a good officer, would indeed, be inclined 1 to increase, 
rather than diminish the frequency of these collections. 

The wisdom and often the necessity of having the interest 
paid up promptly in these cases are too obvious to require 
much to be said in their support. It is enough to say that 
to suffer arrears of interest to accumulate will often eat up 
a security otherwise amply sufficient/ Prompt collection of 
the interest is therefore frequently necessary to the safety of 
the principal of the debt. 



PENITENTIARY BUILDING COMMISSION. 

We were also directed by the resolution under which we 
have been working, "to inquire into and report upon the 
acts of the Penitentiary Building Commissioners as to the 
sale of the old Penitentiary Building at Portland." In pur- 
suance of this duty we examined a number of witnesses as 
to this matter, most ot them old residents and prominent 
business men of .Portland. Prom their testimony we have 
come to the conclusion that the State suffered a loss of sev- 
eral thousand dollars by the way in which the sale 
was effected. The property was sold privately to the 
Oregon Iron Works Co. for $6,000 in coin, according to the 
testimony of Hon. J. H. Moores, one of the Commissioners. 
On the other hand Mr. Moores himself swears that he then 
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thought it was worth $10,000. Messrs. Hallock, North rup, 
aad W. S. Ladd, all testify that it was worth that sum. Col. 
A. P. Dennison thinks that the price it sold for was oply 
about half its value. Mr. Henry Failing says that if the 
State had a fee simple title to the two blocks upon which 
the building was located it was worth $15,000. Mr. Jos. 
Sloan testifies that in his opinion it was worth, for any pur- 
pose, from $8,000 to $10,000 ; and $15,000 for the purpose 
for which it has since been used. Only one witness, Mr. John 
Green, puts as low a value as $6,000 upon it. Many of the 
witnesses state that if it had been sold at auction it would 
have brought $10,000. Judging from this array of testi- 
mony we cannot avoid the conclusion that the Commis- 
sioners really sacrificed that building for little more than 
half its value by disposing of it as they did. We cannot 
understand what induced them to take such an unusual 
course as to sell so valuable a piece of public property pri- 
vately, thus depriving the State of the advantages of com- 
petition. 



CONCERNING FUNDS APPROPRIATED BY CON- 
GRESS FOR A STATE HOUSE AND PENI- 
TENTIARY ; AND CONCERN- 
ING THE UNIVERSITY 
FUND. 

The resolution also directed us to include in our investi- 
gation and report in detail the amount appropriated by 
Congress (or the erection of a State House and Penitentiary 
for the Territory of Oregon and the disposition made of 
the same ; add also the amount realized from the sale of 
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public lands donated by the United States for University 
purposes and the disposition of the same. We have not 
had time, however, to enter into a full investigation of these 
matters, and can therefore present no satisfactory report 
upon them. It .would have required our entire attention 
and labor for the whole three months allotted to us to have 
done this subject full justice. The records of the State De- 
partments are so imperfect and incomplete that little or 
nothing of value could be obtained from them as to the 
amount or disposition of any of the funds mentioned ; and 
besides, the. facts concerning those questions are of so old 
date that it would be very difficult to get oral testimony to 
supply th§ lack of record evidence; 

All that we have to present o«i this subject relates to the 
University Fund and lands, and is included in the following 
from the deposition of Hon. H. H. Gilfrey : 

"We found the University land in a very bad condition ; 
that a book containing a list of selections of about 47,000 
acres, made several years ago, was in the Land Department \ 
that these lands had not been approved according to f the 
provisions of the Act of Feb. 14th, 1859, admitting Oregon 
into the Union, that they had not been properly marked od 
the maps at the District Land Offices, and in consequence 
of which about 5,000 acres were taken by homesteads and 
pre-emptions and the 5,000 acres had to be abandoned by 
the State and others selected in stead that are not worth 
near as much to the University Fund on account of the 
lands having to be taken in even sections only, and on the 
v outskirts of the settlements, where they do not meet with 
as ready sale." 
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CLAIMS AUDITED. 

As has been already stated, a great deal of our time was 
consumed in investigating and re-auditing the numerous 
claims referred to us ; and tlje most of the testimony taken 
relates to such matters. 

In the examination of these claims we acted upon the 
following plan: Our first inquiry in each case was "Is 
this claim authorized by law ?" If not, we disallowed it at 
once. If on the other hand there was a law authorizing 
such a claim, our next inquiry was " Has the service been 
rendered ?" or, " Have the materials been furnished ?" If 
this was also decided to our satisfaction, our last inquiry was 
" Are the charges reasonable ?" If they were, we allowed 
them in full. If not, we cut them down to the right figures. 

In every case we determined the proper prices to be al- 
lowed for supplies and labor from the testimony of persons 
of reputation and credit who were engaged in such business 
that they were likely to know about the matter, and our 
action was based upon that. As to meats, we adopted, 
mainly, the prices mentioned by Thomas Cross and Wm. 
Nesbitt. As to groceries, provisions and the like we relied 
upon the testimony of. Messrs. James M. Martin and R. P. 
Earhart ; as to drugs, medicines, ,&c, upon that of James 
Weatherford, John M. Force and J. W. Souther ; as to 
books, stationery, &c, upon that of J. K. Gill and C. F. 
Yeaton ; as to hardware, upon that of J. J. Dalrymple ; as 
to carpets, matting, and general merchandise, upon that of 
Werner Breyman, M. Meyer and Gr. W. Gray ; as to stoves, 
tinware, &c, upon that of David Cole and Benjamin Strang; 
as to sand, upon that of Meyer Hirsch, Joseph Hoi man and . 
A\ex. Miller; as to castings, &c, upon that of John H. 
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Moore, and B. F. Drake ; as to labor, upon that of George 
Collins, M. L. Savage and W. H. Watkinds. Indeed, it will 
be found that as to the price of every article named in the 
vouchers we followed the judgment of sagacious and reliable 
men, familiar with that particular branch of business If 
there are, therefore, any mistakes in our allowances, we 
have at least the satisfaction of knowing that we were not 
led astray by "blind guides." 

We took the precaution also, in examining witnesses as to 
the prices of articles in former years, of requiring them — if 
they had then been engaged in the business— to bring with 
them their books of that date, and to testify from what they 
themselves charged for such articles at that time, calling 
their attention to the very day of the month and year. By 
so doing we avoided the danger of trusting, in cases of doubt 
and difficulty, to the memory of the witness. 

Whenever there were different varieties of an article 
named in a bill and no particular variety was mentioned, we 
allowed the claimant the price of the best in the market, 
unless we were satisfied that in fact an inferior quality was 
furnished. In this we were much more liberal than .exact 
justice required ; for it would have been strictly right in 
those cases to restrict the claimants to the lowest priced va- 
riety of the article furnished, inasmuch as the reasonable 
presumption would be that they would have mentioned the 
kind if it had been more valuable, than that. We thought it 
better, however, to make all our mistakes on the side of 
generosity to claimants 

In some of the bills we found considerable sums charged 
for "sundries." In such cases, unless we could find out to 
an absolute certainty what was really furnished, we disal- 
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lowed the charges altogether. We thought that when clai- 
mants took such a suspicious course as to cover up the items 
in their bills under such extremely vague designations, they 
ought to suffer all the consequences of their folly. 

It came out in the course of our investigations that, for 
the last two years of the late administration, parties furnish- 
ing supplies to the State advanced somewhat on cash prices 
on account of not being able to draw the money on their 
warrants immediately. In all such cases we cut down the 
bills to cash prices. It seemed to us that it was enough for 
the State to pay interest on these claims, without any such 
extraordinary increase of prices. The presumption of the law 
is that money is only worth the interest upon it, reckoned 
at ten per cent, per annum. This is, therefore, the legal rate, 
and is all that is allowed in ordinary cases between private 
parties in the absence of express stipulations. It is, in the 
eyes of the law, a sufficient compensation for delay in the 
payment of any claim where ultimate payment is certain. 
This is right. No more should be allowed, except in cases 
where there is some extraordinary risk. As there is no 
such risk in sales or loans to the State, legal interest is 
always in such cases ample remuneration for delay. The 
attempt to extort more, by charging exorbitant prices for 
articles furnished is therefore a kind of usury which is not 
to be tolerated. 

Besides, it is not, so far as we can learn, the ordinary 
practice among dealers to. make any such discrimination be- 
tween cash and credit customers — even when, as is Tfften 
the case, the latter pay no interest. Why then should this 
invidious distinction be made against the State, when it pays 
interest, and is, besides, on account of the magnitude of its 

purchases, the best customer that a man can have ? 

19 , 
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It may be said that, notwithstanding these considerations, 
as a matter of fact the warrants were during that time great- 
ly depreciated, and that if dealers had not, therefore, ad- 
vanced their prices somewhat, in their s$les to the State, 
they would have suffered actual loss. To this we reply that 
the State ought not to suffer because speculators saw fit, for 
their own profit, to run its paper down to a low figure. 

Then, too, it is not unlikely that dealers in warrants, being 
shrewd business men and knowing that exorbitant prices 
were being charged against the State, foresaw that there 
would probably be a reduction made if the matter was ever 
investigated, and consequently took care to leave themselves 
sufficient margin on the paper they purchased to cover that 
reduction. If this latter surmise is correct, those who fur- 
nished supplies for the State at such exorbitant prices are 
themselves to blame for the depreciation in warrants of 
which they complain. 

We append to this report an "Abstract of Warrants cut 
down and disallowed," showing the reason for the action 
taken in each case. This, of course, does not include any 
claims which were allowed in full, though by far the greater 
number of those examined were of that class. A complete 
list of the warrants For such claims has been heretofore fur- 
nished to the Treasurer, and those who have the curiosity to 
do so may examine it at his office. 

In conclusion, we take leave to say that we have conducted 
our investigations upon as economical a basis as possible. 
Not one cent has been expended unnecessarily. A glance 
at the mass of evidence collected and at this voluminous re- 
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port will convince any one tha^t we might, without any ex- 
travagance, have made this a very costly affair. We have, 
however, made it our constant aim to be frugal in our expen- 
ditures, and we are satisfied that, as a result, the work as- 
signed us has been performed at the smallest possible cost 
to the State. v 

In order to save expense we had most of those investiga- 
tions which involved merely the examination of books, docu- 
ments, &c, or other work of that sort, performed by the 
clerk of the Commission or by an accountant. As an in- 
stance of this we may mention that we had our clerk, after 
the conclusion of our session, to investigate the matter of Sec- 
retary May's embezzlement of the public moneys paid him 
on account of the insane. By pursuing this course in cases 
of this sort we have saved both time and expense. Of course 
we could have done all work of this kind in session, but the 
cost of doing it would have been the 'per diem of four men 
instead of one, and, besides, the time for other necessary in- 
vestigations would have been very much restricted. 

Proper vouchers for the moneys drawn by us from the 
Treasury from time to time are on file in the office of the 
Secretary of State. Following is a brief summary of our 
expenses : 

Per diem and mileage of Commissioners $1,425 50 

Clerk hire and pay of Accountant 860 00 

Pay of Bailiff. 288 60 

Witness fees 161 25 

Incidental expenses 387 85 

Total ... $3,123 10 
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Having- thus concluded the difficult and disagreeable task 
allotted to us by the resolution creating the Commission, 
we submit the results of it to the Legislature and the 
people. 

B. F. BURCH. 

President, 

J. F. AMIS. 
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Note to Page 103. — Since the foregoing was in print we have learned 
that Mr. May also received of Mr. O. T. Brown, of Jackson County, $202 
on account of a purchase of school lands, and converted the same to his own 
use. A letter in Mr. play's handwriting, acknowledging payment of the 
money is on file with the Clerk of the Board of School Land Commissioners. 



EBBATA. 

Page 14, line 4 ; for '.' exhausting," read "exhaustive." 
" 17, line 15 ; before " sound," read "only." 
" 19, line 20 ; for " once," read " one." 
" 22, line 1 ; f or " Hirsh," read " Hirsch." 
26, line 5; for "Homer," read "Horner." 



" 30, line 16 ; for*" cases," read "cakes." 
" 37, last line; for "funds," read "fruits." 

a 
it 
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it 
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46, line 2; for "offices," read "officers." 
69, line 28; for " $521 50," read " $521 59." 
71* line 4; for " bo," read " be." 

72, line 2 ; after " depredations," read " to continue." 

73, line 10; after "the," read "books." 

" 74, line 14 ; before " essentials," read " other." 
88, line 24; for "Fleishner," read " Fleischner. " 
88, line 31 ; for " ay," read " by." 
98, line 5 ; after "sold," read " at." 
103, line 30; for "considerable," read "considerably." 

" 118, line 5 ; for " 1857," read " 1867." 

" 122, line 20; for " record," read " records." 

" 132, line 16; for "no," read "to." 
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